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The vessel was towed into port by a wrecking vessel sent by the insurer in 
response to a request from the master for assistance. It was repaired, 
but the evidence was conflicting as to who ordered the repairs. Just be- 
fore the stranded vessel was reached by the wreckers notice of abandon- 
ment was received by the insurer. The policy previded that the acts of 
the insurer in saving the vessel should not be construed as acceptance of 
abandonment or as affecting the question of its liability, and that the 
insurer might interpose to save the vessel in case of failure of insured to 
make all efforts so to do. 

Held, That the question of constructive acceptance of abandonment was one 
of fact for the jury. 


Held, That a certified copy of the protest of the master and crew is admissible 
as evidence against the insured as to the cause of loss when it has been 
served on the insurer and referred to in the proofs of loss. 

The loss of an American vessel insured in an American company occurred by 
stranding on one of the great lakes within Canadian jurisdiction while 
running in a fog at a speed forbidden by the Canadian statute, and with 


* Decision rendered, May 19, 1890. 
VoL. XIX.—49. 
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a defective compass. Losses occasioned by want of ordinary care and 
skill and through unseaworthiness were excepted. 


Held, That the burden was on the insured to show that the loss was not oc- 
casioned or contributed to by the compass defect or the speed. 


Held, That evidence of a custom not to maintain a lookout is inadmissible 
where the statute required it. 


Held, That the policy was not liable for a loss resulting from a defect in the 
compass whether known or not. 


F. H. Canrrevp and Jos. H. Cuoars, for Plaintiff in Error. 

Henry H. Swan, for Defendant in Error. 

Fuuter, J. 

This is an action upon a policy of insurance, bearing date May 
1, 1883, insuring the steamer Spartan, a Canadian vessel of 678 
tons burden, from April 1 to November 30, 1883. The plaintiff in 
error, a Canadian corporation, chartered the Spartan in the spring 
of 1883 to the Owen Sound Steamship Company, also a Canadian 
corporation or association, and she was being run by that company 
on the route between Owen Sound on Georgian Bay, Ont., to Fort 
William, Ont., on the north shore of Lake Superior, when the loss 
occurred. The perils insured against are thus stated in the policy: 
“Touching the adventures and perils which the said insurance 
company is content to bear and take upon itself by this policy, 
they are of the lakes, rivers, canals, fires, jettisons, that shall 
come to the damage of the said vessel, or any part thereof, except- 
ing all perils, losses, misfortunes, or expenses consequent upon and 
arising from or caused by the following or other legally excluded 
causes, viz.: Damage that may be done by the vessel hereby in- 
sured to any other vessel or property; incompetency of the master 
or insufficiency of the crew, or want of ordinary care and skill in 
navigating said vessel, and in loading, stowing, and securing the 
cargo of said vessel; rottenness, inherent defects, overloading, and 
all other unseaworthiness; theft, barratry, or robbery.” 

The steamer was valued at $50,000, and was insured in all to the 
amount of $40,000. Her crew consisted of the master. two mates, 
two engineers, two wheelsmen, four firemen, a full complement in 
the cabin, and four or five deck-hands. She had made three trips 
from the opening of the season of navigation; and on the 18th of 
June, 1883, left Fort William, on her return trip to Owen Sound, 
and stopped en route at Silver Island, on the north shore of Lake 
Superior, leaving that port at 12:45 p. m., and was stranded on the 
southwest point of Caribou Island, in Lake Superior, at about 2 
o’clock in the morning of June 19th. The evidence tended to show 
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that on this occasion, for the first time, she laid her course from 
Silver Island for Passage Island; thence direct for White Fish 
Point, on the south shore of Lake Superior. Between Silver 
Island and Passage Island a thick fog arose, which continued until 
after the stranding. She passed Passage Island at 2:30 ». m.; 
thence the chart course laid 8. E. by E. 4 E. to White Fish Point, 
passing about eight miles to the southward of Caribou Island, 132 
miles from Passage Island. About 8 o’clock in the evening of 
June 18th, the master retired to his stateroom, leaving the second 
mate on watch, and gave him the following written instructions : 
“Monday evening. Mr. Harbottle: If it continues thick at 10 
o’clock p. m., keep her S. E. by E. until 3 a. m.; then keep her S. E. 
by E.4 E.small. If it clears, continue on your course 8. E. by E. 
4K.” The fog continued dense during Harbottle’s watch, and he 
made the course prescribed until he came off watch, about 1 
o’clock a. m. on the 19th, running the steamer at full speed, which 
was 12 or 12} miles per hour, the master testifying that his instruc- 
tions “ were based on the steamer running on time.” At 20 minutes 
past 1 in the morning, Wagner, the first mate, relieved Harbottle, 
and took charge, navigating the vessel under the same orders; the 
fog being so dense he says, “that you could not see anything.” 
There was no lookout forward; no one else on deck during either 
watch beside the mate and the wheelsman; no soundings were 
taken; and the steamer was kept running at her full rate of speed, 
carrying her regular steam of 45 pounds, her maximum pressure 
being 47 pounds. She struck on the southwest point of Caribou 
Island, in Canadian waters, though she should have passed seven- 
teen miles to the southward of that island. Upon the ordinary 
course from Passage Island to White Fish Point, she would have 
passed about 8 miles south, but the testimony tended to show that 
she took a course somewhat southerly of the most direct course be- 
tween the two points, which should have carried her some 17 
miles south. 

Notice of the disaster and request for assistance was sent by the 
master to the insurer’s agents, who received it, June 22d, and sent 
to the aid of the Spartan a tug and wrecking expedition, under 
command of Capt. Swain, which left Detroit June 23d and arrived 
at Caribou Island June 25th. June 26th, plaintiff sent a telegram 
to the insurance agent at Toronto, who was the broker who nego- 
tiated this insurance, through defendant’s agents at Buffalo, as fol- 
lows : “Spartan ashore on Caribou Island, and this company begs 
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to inform you that they abandon the boat, and claim a total loss. 
Please inform the underwriters.” 

The steamer was brought to Detroit, as alleged on the one side, 
by the order of her master, and there docked and repaired under 
his instructions, which is denied on the other. That the cost of 
rescuing the steamer and towing her to Detroit was $7,455.13, 
which was paid by the underwriters. Itis in dispute as to who 
ordered the repairs, or claimed or exercised control over them or 
the steamer, or directed where she should be brought, but it is not 
shown that either plaintiff or defendant did. The repairs were 
made by the Detroit Dry-Dock Company, and completed in Sep- 
tember, at a cost of from $23,000 to $24,000. In November, plaiutiff 
served on the insurers proofs of loss, verified November 3, 1883, in 
which it is stated :— 

That the said vessel, in the prosecution of a voyage from Fort William, on 
the north shore of Lake Superior, in the province of Ontario, to Owen Sound, 
on Georgian Bay, in said province of Ontario, at about 2 o’clock on the morn- 
ing of the 19th of June last, in a fog, ran ashore on the southwest shore of 
Caribou Island, and became a wreck and total loss, and was duly abandoned 
by her owners to her insurers, as will appear by certified copy of the protest 
of her master and mariners, heretofore served upon you; in consequence of 
which the said Richelieu and Ontario Navigation Company suffered damage, 
sustained loss or damage, within the perils insured against under the said 
policy No. 1,965, to the amount of ten thousand dollars, as will further appear 
by particular statement herewith. 

The agents of the insurers knew nothing of the facts attending 
the stranding, except what the protest showed, until after March, 
1884. Up to that time plaintiff and the underwriters had been ne- 
gotiating for a settlement of the loss, but could not agree upon the 
liability for duties upon the repairs, but after discovery of the facts 
the defendant and the other insurers refused to pay. Upon the 
trial the jury found a verdict for the defendant, on which judgment 
was entered. : 

The opinion of Judge Brown, the district judge, on the motion 
for a new trial, will be found in 26 Fed. Rep., 596. The cause was 
brought to this court by writ of error, and errors were assigned as 
follows: That the circuit court erred (1) in ruling that no authority 
was shown on the part of Capt. Gibson to bind the defendant in 
respect to the repairs made upon the steamer Spartan. (2) In 
striking out all the testimony respecting the acts and statements 
of Gibson. (3) In excluding this question put by plaintiffs coun- 
sel to the witness Patterson : “Question. What is the custom of 
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Canadian vessels about carrying a lookout forward?” In refusing 
to instruct the jury according to the requests made by plaintifi’s 
counsel, as follows: “ (4) First. If the jury find that the Spartan, 
while navigating Lake Superior on June 19, 1883, and while a 
dense fog prevailed, was stranded on Caribou Island, and that the 
insurers were promptly notified of the disaster, and that proper 
proofs were furnished to the insurers, then the plaintiff has made 
a case which prima facie entitles it to a verdict in this case. (5) 
Second. The stranding of the Spartan on Caribou Island, while a 
dense fog was prevailing, was an accident which is prima 
facie covered by the policy, and for which the insurers are prima 
facie liable. (6) Third. Ifthe jury find that the fog contributed 
proximately to the stranding of the Spartan, then the insurers are 
liable forthe loss caused by such stranding. (7) Fourth. There is 
no evidence in the case which even tends to prove the unseaworthi- 
ness of the Spartan, except in regard to her compass; and if the 
jury find that the compass had not varied more than vessels’ com- 
passes ordinarily do; that the steamer had been navigated by the 
same compass without trouble from the time she left Lachine, on 
the St. Lawrence River, up to the time of the disaster; and that the 
officers of the steamer at the time she started upon the voyage on 
which the stranding took place believed the compass to be reliable, 
and had reason for so believing, then the insurers would not be 
relieved from liability on account of any supposed defect in the 
compass. (8) Fifth. If the jury find that the insurers received the 
notice of abandonment which has been offered in evidence, and 
that without notice to the owners of the steamer they sent Captain 
Swain with a wrecking expedition to her rescue, and that Captain 
Swain brought her to Detroit for repairs, and was paid for so doing 
by the insurers; that the steamer was subsequently surveyed for 
repairs by the insurers, and repaired, and that the owners never 
interfered with the making of the repairs,—then the jury may con- 
sider these facts as evidence of an acceptance of the abandonment. 
(9) Sixth. If the jury find that the insurers, upon receiving notice 
of the abandonment from the owners, sent a rescuing expedition 
for the purpose of rescuing the Spartan and taking her to a place 
of repair, and that the Spartan was gotten off by the wreckers and 
brought to Detroit for repairs and was there repaired without any 
notice whatever to the plaintiff, and that the plaintiff never inter- 
fered with or exercised any control over or made any claim to said 
steamer after their abandonment, then the jury may consider 
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these facts as evidence tending to prove an acceptance of the 
abandonment on the part of the insurers. (10) Seventh. If the 
jury find that the insurers sent the wrecking expedition to the 
Spartan with the intention of rescuing and repairing her without 
consulting the plaintiff, then it was the duty of the insurers to re- 
pair her within a reasonable time, and tender her back to the own- 
ers free from all liens for such repairs. Their failure to do so is 
evidence of an acceptance of abandonment, and their liability to 
pay as for a total loss. (11) Eighth. If the jury find that the in- 
surers brought the Spartan to Detroit with the intention of repair- 
ing her, and that she was subsequently repaired without interfer- 
ence on the part of the plaintiff; that the insurers failed to pay for 
said repairs, but allowed the steamer to be libeled and sold by the 
court of admiralty to satisfy the lien for such repairs without no- 
tice to the plaintiff,—then this would amount to an acceptance of 
abandonment. (12) Ninth. If the jury find that there was an actual 
or constructive acceptance of the abandonment, then the plaintiff 
is entitled absolutely to recover as for a total loss.” And in in- 
structing the jury as follows: “(13) The law of Canada provides 
that all vessels shall run in a fog at a moderate rate of speed; and I 
do not undertake to direct you one way or the other in regard to 
this fact,—that is, the rate of speed,—but merely to say in general 
terms that if you find that the loss was occasioned by the excess- 
ive speed of the vessel, or by her want of a lookout, or by the de- 
fects of the compass, the defendant is not liable. (14) With regard 
to the defective compass, the master and crew state in their protest 
that they attribute the loss to a defective compass, and while that 
statement is not binding upon the plaintiff, and while the plaintiff 
is not estopped, as we say, or prevented, from showing that the 
loss is attributable to other causes, it undoubtedly is entitled to 
considerable weight. . (15) In case you shall find, as I have said 
before, that this loss was occasioned by a defective compass, the 
defendant is entitled to your verdict. On the other hand, if you 
shall find that the loss occurred through peril of the sea, and from 
no want of skill in navigation, and no want of competency in the 
master or insufficiency of the crew, and from no fault on the part 
of the vessel, then your verdict should be for the plaintiff. (16) 
I charge you, as requested by the defendant, that, under the policy 
of insurance in this case, the expense of bringing her to Detroit 
must be shown by the plaintiff to have been occasioned by the risk 
against which the defendant had insured the steamer; and if the 
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stranding of said steamer, and the expense incurred in effecting 
her relief, resulted from any incompetency of the master or in- 
sufficiency of the crew, or want of ordinary care and _ skill 
in navigating said vessel, or from any unseaworthiness of said 
vessel, then the plaintiff cannot recover. (17) I charge you, as 
requested by the defendant in his seventh request, that under the 
evidence in this case the burden of proof is upon the plaintiff to 
show that the stranding of said steamer could not have been 
guarded against or prevented by the ordinary exertions of human 
skill and prudence. (18) As the Spartan was violating the statute 
laws of Canada in running at full speed in a dense fog, the plaintiff 
must show affirmatively that neither the speed of the steamer nor 
the defects of the compass could have caused or have con- 
tributed to cause the stranding of the steamer. The burden of 
proving a loss of this kind is upon the plaintiff. There is no pre- 
sumption that the loss was occasioned by the peril insured against 
by the defendant. (19) If there were any defects in the compass, 
known or unknown, rendering it unsafe or unsuitable for use in 
Lake Superior, and the stranding of the vessel was caused by, con- 
sequent upon, or aruse from such defect in the compass, the ves- 
sel was not seaworthy for Lake Superior navigation, whatever her 
fitness for navigation elsewhere, and the plaintiff cannot recover.” 
In Liverpool, etc., Steam Co. vs. Phenix Ins. Co. (129 U. S., 397, 
438, 9 Sup. Ct. Rep., 469), it is said: “Collision or stranding is, 
doubtless, a peril of the seas; and a policy of insurance against 
perils of the seas covers a loss by stranding or collision, although 
arising from the negligence of the master or crew, because the in- 
surer assumes to indemnify the assured against losses from partic- 
ular perils, and the assured does not warrant that his servants 
shall use due care to avoid them.” But in the case at bar there is 
an express exception of all perils and losses occasioned by the want 
of ordinary care and skill in navigation and of seaworthiness. The 
Spartan was a Canadian vessel, and was navigating Canadian wa- 
ters, between two Canadian ports, and was bound to comply with 
the laws of Canada. The Canadian statute put in evidence (1 St. 
Can., 1880, p. 236) is entitled “An act to make better provisions 
respecting the navigation of Canadian waters,” and prescribes cer- 
tain rules, among them, that every ship, whether a sailing ship or 
steamship, shall go at a moderate speed in a fog, mist, or falling 
snow, and shall not be exonerated by anything in the rules from 
the consequences of any neglect to keep a proper lookout, or of 
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the neglect of any ordinary precaution, or precaution required by 
the special circumstances of the case. These statutory rules cor- 
respond with those revised by an order of council in England in 
August, 1879, (see 4 Prob. Div. 241), and prescribed by Congress, 
(Rey. St., § 4233; Act March 3, 1885, 23 St., 438), and recognized as 
international rules: The Belgenland, i114 U.S., 555, 370; The Scotia, 
14 Wall., 170. Section 7 of the Canadian statute provides that, “in 
case any damage to person or property arises from the non-observ- 
ance by any vessel or raft of any of the rules prescribed by this 
act, such damage shall be deemed to have been occasioned by the 
willful default of the person in charge of such raft or of the deck of 
such vessel at the time, unless the contrary be proved, or it be 
shown to the satisfaction of the court that the circumstances of 
the case rendered a departure irom the said rules necessary, and 
the owner of the vessel or raft, in all civil proceedings, and the 
master or person in charge as aforesaid, or the owner,—if it appears 
that he was in fault,—in all proceedings, civil or criminal, shall be 
subject to the legal consequences of such default.” 

In The Pennsylvania (19 Wall., 125) it was held that, where a ves- 
sel has committed a positive breach of statute, she must show not 
only that probably her fault did not contribute to the disaster, but 
that it could not have done so. And this was but the statement of 
the settled rule in collision cases. In this case, in view of the sev- 
enth section of the Canadian statute, and the fact that perils occa- 
sioned by fhe want of ordinary care and skill or of seaworthiness 
were excepted by the policy, the same rule is applicable; hence the 
burden was on the plaintiff to show that neither the speed of the 
steamer nor the defect of the compass could have caused, or ccn- 
tributed to cause, the stranding. If it appeared that the miscon- 
duct or unseaworthiness was causa sine qua non, it was an excepted 
peril; and that, as stated by Judge Brown, “ought to suffice for 
the exoneration of the underwriter in a case where a steamer, 
equipped with a compass kuown to be defective, is driven in a 
dense fog, with unabated speed, and in direct violation of a local 
statute, upon an island lying but eight miles of her usual track”: 
26 Fed. Rep., 606. We think there was no error in giving the 
eleventh instruction asked by the defendant, and forming the sub- 
ject of the eighteenth assignment of error. And this disposes also 
of the sixteenth and seventeenth errors assigned, as the burden 
was upon the plaintiff to show that the stranding, and its conse- 
quent losses, misfortunes, and expenses, were caused by perils in- 
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sured against, and, as to the perils consequent upon and arising 
from or caused by the want of ordinary care and skill in navigating 
the vessel, plaintiff was its own insurer. 

And the same result must attend the fourth, fifth, and sixth 
errors assigned, which question the refusal of the court to instruct 
the jury, as requested, in the first, second, and third of the plaint- 
iff’s instructions, that the stranding of the Spartan, while a dense 
fog was prevailing, was an accident which was prima facie covered 
by the policy, and for which the insurers were prima facie liable, 
and that, if the fog contributed proximately to the stranding, the 
insurers would be liable. 

The jury were entitled to draw the conclusions, not from a part, 
but from the whole, of the facts in the case, and the difficulty in 
these instructions is that they are based upon a partial view of the 
testimony. It was necessary to the plaintiff's case that it should 
appear from the whole proof that the loss was not occasioned by 
the want of ordinary care by the master, or on account of unsea- 
worthiness, and was not within exceptions contained in the policy, 
against which plaintiff was not insured: Insurance Co. vs. Smith, 
124 U.S., 405. The jury were the judges of all the facts proved; 
and the court charged that if they found that the vessel “was car- 
ried ashore by the current, or by any mysterious cause which you 
are unable to explain, then the loss will be within the policy, and 
the plaintiff would be entitled to recover;” and again, “if you find 
that this vessel was stranded by reason of want of ordinary care 
and skill in her navigation, or by reason of a defective compass, 
the plaintiff is not entitled to recover; on the other hand, if you 
find that she was stranded by circumstances, by reason of the cur- 
rent, or by perils of the sea,—any other peril of the sea,—then the 
plaintiff would be entitled to your verdict;” and also: “strandirg is 
one of the perils insured against in the policy, and if the jury find 
that the stranding was the proximate result of the fog or currents 
of the lake prevailing, then the owners of the steamer have made 
a case which entitles them to your verdict in this case.” It 
appears to us that this branch of the case was left to the jury in 
a manner in respect to which the plaintiff has no ground of com- 
plaint. Certainly the state of facts disclosed by the record pre- 
cludes the claim that instructions more favorable to the plaintiff 
could reasonably have been given, and this is illustrated by cases 
cited. - 
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Bazin vs. Steamship Co. (3 Wall. Jr., 229, 238) was a suit for 
loss of merchandise under a bill of lading, which absolved the car- 
rier from “ accidents from machinery, boilers, steam, or any other 
accidents of the seas, rivers, and steam navigation, of whatever nat- 
ure or kind soever.” The steamer was wrecked on Cape Race in a 
snow-storm, under the following circumstances: “She struck the 
point of Cape Race. Up to that time she continued perfectly sea- 
worthy. Ifshe had not struck, at the average rate of our passage, 
we would have been in Philadelphia in five days more. The 
steamer was wrecked. We backed off the point of Cape Race, and 
run her on shore to save the lives of the passengers, and to keep 
her from sinking. There was no tempest; she struck in a dense 
fog, and the sinking of the vessel, and the damage done, resulted 
from her striking the cape.” ‘Here, then,” said Mr. Justice Grier, 
“we have no other reason given by the captain, nor any testimony 
whatever, as to how or why this great mistake of running against 
acape occurred. The answer and the witness both seem to assume 
that running against a cape or a continent is one of the usual acci- 
dents and unavoidable dangers of the sea. That cannot be 
termed an ‘ accident of the sea,’ within the exceptions of the bill of 
lading, which proper foresight and skill in the commanding officer 
might have avoided. If the compass on the new iron vessel was 
not sufficiently protected to traverse correctly, the vessel was as 
little seaworthy as if she had no compass, and this should have 
been carefully ascertained before she started on her voyage. If 
there was no fault in the compass, then it is very evident that the 
officer, who is thirty or forty miles wrong in his calculation, and 
driving through a thick fog with a full head of steam, and first 
discovers his true position by running on an island, a cape, or a 
continent, has neither the skill nor the prudence to be intrusted 
with such a command; and for want of such an officer the vessel 
is not seaworthy. * * * That a steamboat has been either ig- 
norantly, carelessly, or recklessly dashed against a cape in a thick 
fog cannot be received as a plea to discharge the carrier.” In the 
Kestrel (6 Prob. Div., 182), the master was suspended by the wreck 
commissioner, with the concurrence of two captains sitting as as- 
sessors, because of the stranding of the steamship Kestrel by reason 
of negligent navigation; and this decision was affirmed by the 
court of appeals, Mr. Justice Hannen and Sir Robert Phillimore, 
assisted on the hearing by two of the elder brethren of the Trinity 
House. The wreck commissioner, among other reasons for his report, 
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said: “It appearstous that the master is in this dilemma: Either the 
weather was so foggy that it was not possible to see the island until 
they were within a ship’s length of it, and in that case he would not 
have been justified in going at full speed, which we are told was ten 
knots an hour; or it was not very foggy, and in that case it is diffi- 
cult to account for the island not having been seen until they were 
within a ship’s length of it, unless, indeed, there was a very bad 
lookout being kept on board. In either case the master would 
seem to have been guilty of a neglect of the ordinary precautions 
required from seamen for the safe navigation of their vessels.” 
The court of appeals held that the master was guilty of.a wrongful 
act in running the vessel at such a rate of speed as he did in the 
state of the weather which existed, and also in that he continued to 
steer the course he did ina fog. The exceptions in this policy pro- 
tect the insurer against the excepted perils, as a shipperis protected 
under a bill of lading from loss to which the negligence of the 
carrier has contributed. And, as already remarked, if the peril was 
caused by negligence or unseaworthiness, notwithstanding it was 
the fog which prevented the mate from seeing the island, the pre- 
dominating and efficient cause was the negligence or unseaworth- 
iness, and must be regarded as the proximate cause, under the cir- 
cumstances: Waters vs. Insurance Co., 11 Pet., 213; Insurance Co. 
vs. Transportation Co., 12 Wall., 194, 199. 

The unseaworthiness especially relied on was the alleged defect 
of the compass. 

The plaintiff in error complains of the refusal to give thefourth in- 
struction asked by his counsel, as follows: “There is no evidence 
in the case which even tends to prove the unseaworthiness of the 
Spartan, except in regard to her compass; and if the jury find that 
the compass did not vary more than vessels’ compasses ordinarily 
do; that the steamer had been navigated by the same compass with- 
out trouble from the time that she left Lachine, on the St. Law- 
rence River, up to the time of the disaster; and that the officers of 
the steamer at the time she started upon the voyage on which the 
stranding took place believed the compass to be reliable, and had 
reason for so believing, then the insurers would not be relieved from 
liability on account of any supposed defect in the compass.” Ex- 
ceptions were also taken to the parts of the charge italicized in the 
following: “Upon the question of speed I will have a word to say; 
although it is covered, so far as the law of the case is concerned, by 
my general charge, that, if you find the loss occurred by her being 
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navigated at an excessive speed, there can be no recovery; still it is 
for you to judge whether, under all the circumstances of the case, 
she was navigating at too great aspeed. The law of Canada provides 
‘that all vessels shall run in a fog al a moderate rate of speed.’ Now, it 
strikes me—but the question is one for your determination—that a 
vessel is not under an obligation while navigating the open lake to 
slacken her speed because of a fog, unless there is some reason to 
apprehend collision with another vessel, or unless the vessel is so 
near the shore, or known to be so near the shore, that she might 
run upon it, unless she was navigated at a less rate of speed;. and if 
this compass had been a proper compass. and there was no reason 
to think it was otherwise, I should feel loth myself to charge the 
vessel with fault on account of excessive speed. On the other hand 
if this compass was known to the captain, or he had good reason to 
believe it was defective, then it would strike me that in passing in 
the neighborhood of Caribou Island he should have directed the 
speed of the steamer to be slowed. But, as I said before, gentle- 
men, that is a question for your consideration, and I du not under- 
take to direct you one way or the other in regard t» this fact, but merely to 
say in general terms that if you find tuat the loss was occasioned by the ex- 
cessive speed of the vessel, or by her want of a lookout, or by the defects of 
the compass, the defendant is not liable. With regard to the defective com- 
pass, the master and crew stale in their protest that they atiribute the loss to 
a defective compass ; and while that statement rs not binding upon the 
plaintiff here, and while the plaintiff is not estopped, as we say, or prevented 
fiom showing that the loss is attributable to other causes, it undoubt- 
edly is entitled to considerable weight. On the other hand, it is shown 
that the vessel had navigated from Owen Sound up to Sault St. 
Marie, and from Sault up to Port Arthur, with this compass, and 
that no unusual deviation had been detected, except that the captain 
thought the compass was a little slow, as he said. Now, then, gentle- 
men, in case you shall find, as I have said before, that this loss was occa- 
sionea by a defective compass, the defendant is entitled to your verdict. On 
the other hand if you shall find that the loss occurred through peril of the 
sea, and from no want of skull in navigation and no want of competency 
in the master or sufficiency of the crew, and from no fault on the part 
of the vessel, then your verdict should be for the plaintiff.” The 
court also instructed the jury: “The stranding of said steamer 
at a point 17 miles out of the course on which said steamer 
was running in navigating the distance of about 130 miles is 
prima facie evidence that the compass was defective, and throws 
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the burden of proving that the compass was correct upon the 
plaintiff. I charge you, as requested by the plaintiff in his eighth 
request, that the jury are entitled to consider the fact that the 
Spartan had been successfully navigated by this compass during 
the season up to the time of her stranding, and that on her final 
trip she had made a good course from Fort William to Silver Island 
and from Silver Island to Passage Island, and that she was upon 
her usual course, when she passed the Quebec, as evidence tending to 
show that the officers had reason for believing that the compass was 
a proper one, and to rebut the charge that they were negligent in 
using that compass. The steamer is presumed to have been sea- 
worthy, and that her officers were competent to navigate and man- 
age her, and the insurers are not entitled to a verdict on account of 
unseaworthiness, unless they prove by a preponderance of evidence 
that she was unseaworthy. But that is to be construed in connec- 
tion with the charge I gave you that the fact that she ran ashore, on 
a still night, upon Caribou Island, 17 miles out of her course, raises 
the presumption of unseaworthiness, which it devolves upon plain- 
tiff to explain.” The court charged that there was but one defect 
in connection with the defense of unseaworthiness to which atten- 
tion need be called, and that was “the want of a proper compass,” 
and among other things, said: ‘“ It was the duty of the plaintiff to 
keep the Spartan in a seaworthy condition for the safe navigation of 
the waters in which she might be run underthe policy. In order to 
be seaworthy, the steamer must have been supplied with a good 
and reliable compass or compasses, which must have been kept in 
proper repair and condition for the safe navigation of all waters de- 
scribed in the policy. Jf there were any defects in the compass, known 
or unknown, rendering u unsafe or unsuitable for use in Lake Superior, 
and the stranding of the vessel was caused by, consequent upon, or a: ose 
From such defects in the compass, the vessel was not seaworthy for Lake 
Superior navigation, whatever her fitness fur navigation elsewhere, and the 
plaintiff cannot recover. To the italicized portion of this the plaintiff 
excepted. 

The declaration before the notary by the captain, two mates, and 
wheelsman states that “from the course taken the steamer should 
have passed seventeen miles to the southward of Caribou Island.” 
The master had the words “fogs and defective compass” inserted 
among the causes protested against. There was no lookout, and 
both that and the rate of speed were contrary to the Canadian stat- 
ute. The exception of losses occasioned by unseaworthiness was, 
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in effect, a warranty that a loss should not be so occasioned, and 
whether the fact of unseaworthiness was known or unknown would 
be immaterial. This is so stated by the learned district judge in his 
opinion on the motion for a new trial, and the decisions referred to 
fully sustain the position: Work vs. Leathers, 97 U. S., 379; The 
Glenfruin,10 Prob. Div., 103; Insurance Co. vs. Smith, 124 U. S., 405. 

But the testimony of the captain and his mates leaves but little, if 
any, room for doubt that the compass was known to be defective on 
former trips. The captain testified that he thought the loss was oc- 
casioned by a defective compass, but qualified that as merely given 
as a supposition; that the compass was defective more or less; “it 
was running in opposite courses;” that when the protest was signed 
he had the words “ fogs and defective compass ” inserted; that the 
loss was occasioned by a defective compass or fogs, or the current; 
that he had experienced on previous trips no more variation than 
was general on iron vesseis; that “another compass on that vessel 
might be just the same and different on wooden vessels;”’ that the 
stranding must be attributed to the compass, or some other cause 
aboard the vessel; that all compasses on Lake Superior vary more 
or less at different points; that he could not tell the extent of the 
variation; that he discovered a little difference from some other 
vessels in the compass on former trips; that he found the compass 
out in the other channel; that every vesse! he was on varied there 
in the same place. The first mate testified that the captain spoke 
to him about the defect. and said the compass was ‘‘a little out; it 
was not like the compass he had on the Smith;” that the captain 
laid the stranding solely to the compass; and, further, that the com- 
passes all vary up there; those that have not been adjusted, they 
vary more at certain points than others; a compass that is adjusted 
should not vary at all; that he did know how much the variation of 
the compass was; that he steered the small boat by the spirit com- 
pass after the stranding, on aS. E. by E. course, and brought up 
40 miles from the point for which he steered; “the course actually 
run must have been } south, or something lke that, judging from 
where she fetched up.” The second mate, when asked what took 
them on Caribou Island, answered: “It must have been the fault of 
the compass.” Patterson, the charterer’s manager, said that there 
was more attraction on an iron than on a wooden vessel; that, to 
meet and obviate this, it is usual to adjust compasses; that this 
compass had never been adjusted; that the Spartan had been fitted 
out by the plaintiff; that the compass was a little slow in its move- 
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ments; that he did not know that compasses are specially adjusted 
to run on Lake Superior. The evidence, taken together, did not 
fairly leave the inquiry open as to whether the compass did vary 
more than vessels’ compasses ordinarily did, or whether the officers, 
at the time the Spartan started on the voyage, believed the com- 
passes to be reliable, or had reason for such belief, any further than 
was covered by what the court said on thatsubject. And the slight 
inaccuracy in the reference to the protest is of no moment. 

The eight, ninth, tenth, eleventh, and twelfth assignments of error 
relate to the question of abandonment. It is not contended that 
there was any evidence establishing an actual acceptance of aban- 
donment, but it is argued that the evidence tended to show a con- 
structive acceptance. Ifthe loss was the result of a peril not in- 
sured against, there was no right to abandon; but it is insisted that, 
if the abandonment is accepted it is too late to recede, and that an 
acceptance in ignorance that the loss was occasioned by perils not 
insured against would be equally binding. And this was so held by 
the Supreme Court of Michigan (Richelieu & O. Nav. Co. vs. Thames 
& M. Ins. Co., 40 N. W. Rep., 758), which was an action by the 
present plaintiff against another of the insurers of the Spartan. 
But the testimony in that case, in regard to the repairs, was not the 
same as in the case in hand, as is conceded by plaintiff's counsel, 
and it is upon that very point of the repairs that the plaintiff chiefly 
relies to make out the alleged constructive acceptance. The “sue 
and labor clause ” of the policy was as follows: “It is agreed that 
the acts of the insured or the insurers, or their agents, in recovering, 
saving, and preserving the property insured, in case of disaster, 
shall not be considered a waiver or an acceptance of an abandon- 
ment, nor as affirming or denying any liability under this policy, 
but such acts shall be considered as done for the benefit of all con- 
cerned, and without prejudice to the rights of either party.” The 
bill of exceptions shows that the officers and crew of the steamer 
were unable to get her off, and notice was sent to the owners and 
charterer, and notice of the loss was also communicated to the un- 
derwriters, with a request for assistance, and the underwriters sent a 
wrecking expedition, under the command of Capt. Swain, to rescue 
the steamer. The request for assistance was received June 22d, and 
the wrecking expedition left Detroit, June 23d, and reached the 
Spartan June 25th. The telegraphic notice of abandonment was 
sent to the underwriters on June 26th. The policy provided that 
in case of loss or misfortune it should be lawful and necessary for the 
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assured “to make all reasonable exertionsin and about the defense, 
safeguard, and recovery of the said vessel, or any part thereof, with- 
out prejudice to this insurance;” and, in case of neglect or refusal 
on the part uf the insured to adopt such measures, ‘then the said 
insurers may and are hereby authorized to interpose and recover 
the said vessel.” Capt. Swain, who had command of the wrecking 
expedition, testified that he had no orders where to take the steamer 
when she was got off, and he and the first mate agreed in testimony 
that she was towed to Detroit under the orders of her master. The 
captain denied that he gave such orders. The survey was held by 
Gibson, acting for the underwriters, and Kirby for the charterer. 
The superintendent of the dry-dock testified that the dock was en- 
gaged by the captain, “ who had something to do with ordering the 
repairs,” and it appeared that by direction of officers of the charterer 
work was done not made necessary by the stranding. The captain 
testified that he directed the repairs, because Gibson told him both 
need not to be there, and that after Crosby, the agent of the under- 
writers, told him to keep a strict supervision over the work, that 
he received no instructions from any person representing the 
plaintiff or the charterer. Crosby’s evidence was that he gave no 
orders or instructions to any person or persons as to the repairs on 
the steamer, nor did he assume any responsibility therefor. He did 
tell the captain to be careful “to keep what is in the survey sepa- 
rate from what is outside.” There was a dispute between the 
plaintiff's manager, the charterer’s treasurer,the captain, and Crosby 
about the payment of duties charged by the Canadian government 
on the repairs. And as late as March 24, 1884, these duties, and the 
fact that the repairs included work not specified in the survey, still 
divided the parties; nor from June 26th to the date of the proofs 
of loss, November 3d, was there any claim of total loss made, nor 
did such seem to be the attitude of the parties until defendant 
refused to pay. 

In Richelieu & O. Nav. Co. vs. Thames & M. Ins. Co., supra, the 
supreme court of Michigan, in a careful opinion, held that the com- 
pany could not defend on the ground that the peril and loss were 
not insured against, because, as found by the jury in that case, the 
abandonment had been accepted. The plaintiff there rested its 
case entirely upon the acceptance of the abandonment of the vessel, 
and the evidence upon that question was, for some reason, largely 
different from the evidence on this trial. The. court, in this case, 
left the question of abandonment to the jury, and the finding was 
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against the plaintiff. No reference is made, in the opinion, on the 
motion for a new trial, to this question, though it is stated that the 
opinion “ covers all the points made in the briefs of counsel.” But 
certain rulings of the court in relation to this subject are questioned 
by the alleged errors under consideration. ‘“ Whether the insurer 
accepts or not is a matter of construction of his words and con- 
duct. Any act done for the purpose of making the most of the prop- 
erty, to whomsoever it may prove to belong, ought not to be 
construed against the party who thus consults the common inter- 
erests”: 2 Phil. Ins., §§ 1692, 1693. Any act of the underwriter in 
consequence of an abandonment, which could be justified only 
under a right derived from it, may be decisive evidence of an 
acceptance: Peele vs. Insurance Co.,3 Mason, 27; Insurance Co. 
vs. Younger, 2 Curt., 322. The question for the jury was whether 
upon the evidence, taken in connection with the provisions of the 
policy, there were any such acts. 

As it is not contended that there was any evidence of actual 
acceptance, and as it clearly appeared that the rescuing expedition 
was sent before the telegraphic notice of abandonment was given, 
and as the evidence did not tend to show that the expedition was 
sent with the intention of rescuing “and repairing” the Spartan, 
or that the insurers brought the Spartan to Detroit (if they did 
bring her) with the intention of “repairing her,” each one of the 
requested instructions was objectionable. Assuming that an offered 
abandonment may be accepted even when the assured has no right 
to abandon, and that taking possession to make partial repairs, not 
amounting to indemnity, may not be authorized by the policy, and 
that taking possession of and holding a vessel for an unreasonable 
time or taking possession after a peremptory abandonment, with- 
out qualification or reservation, are such acts as imply and constitute 
an acceptance of the abandonment and liability for total loss, and 
that by the abandonment and acceptance the whole interest is 
transferred to the underwriters (Copelin vs. Insurance Co., 9 Wall, 
461; Shepherd vs. Henderson, L. R. 7 App. Cas. 49; Northwestern 
Transp. Co. vs. Thames & M. Ins. Co., 59 Mich., 214; Insurance Co. 
vs. Bakewell, 4 B. Mon., 541; Reynolds vs. Insurance Co., 22 Pick., 
191), the question still remains, what the facts really are in respect 
to the conduct of the underwriters. The plaintiff insists that 
although the captain moved the Spartan to Detroit, and placed her 
in the dry-dock, and to some extent, if not wholly, superintended 


the repairs, the plaintiff was not bound by his action, because he 
VoL. XIX.—50. 
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was not employed by it, but by the charterer, and that the master, 
after abandonment, becomes the agent of the insurers. But it is 
only after a valid abandonment, and the passage of the title, that 
the captain thus becomes the insurers agent, and to concede that 
here begs the very question which was at issue: 2 Phil. Ins., § 1732. 
The first and second errors were that the court ruled that no 
authority was shown on the part of Capt. Gibson to bind the 
defendant in respect to the repairs made upon the Spartan, and in 
striking out the testimony respecting Gibson’s acts and statements. 
Crosby, who was the agent of the insurance company at Buffalo, 
testified that he “gave no orders or instructions to any person 
or persons whatsoever as to the repairs on the steamer, nor did he 
assume any reponsibility therefor; that he sent Gibson to Detroit 
to act on the survey of the Spartan, and afterwards sent him to see 
that no more repairs were put on the steamer than were called for 
by the survey, as the Spartan had been damaged on previous occa- 
sions, and not properly repaired;” and, further, that ‘‘ Mr. Gibson 
was sent by the insurers from Buffalo to hold a survey on the 
steamer before she was repaired.” ‘This is all the evidence bearing 
on Gibson’s authority, and the court was justified in its action. 
Why Gibson was not called as a witness does not appear. 

It is urged, thirdly, that the court erred in excluding the question 
put to the witness Patterson: “What is the custom of Canadian 
vessels about carrying a lookout forward?” The Canadian statute 
provided that every steamer should, in a fog, mist, or falling snow, 
go at a moderate speed, and that nothing in the rules prescribed 
should exonerate any ship, or the owner, or master, or crew thereof, 
from the consequences of any neglect to keep a proper lookout, etc. 
In The Farragut (10 Wall, 334, 338), it was held that the rule laid 
down by Congress to the same effect intimated that the lookout was 
one of the ordinary precautions which a careful navigation involved; 
and Mr. Justice Bradley, delivering the opinion of the court, said: 
“A lookout is only one of the many precautions which a prudent 
navigator ought to provide; but it is not indispensable where, from 
the circumstances of the case, a lookout could not possibly be of 
any service.” Evidence of a custom to run at full speed in a dense 
fog, without a lookout, and contrary to the statute, would be clearly 
inadmissible, and would be of no avail if established. 

It is also objected that the protest was admitted in evidence. 
That protest consists of the statement signed by the master, mates, 
and wheelsman, and the declaration of the notary that he protests 
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at the request of the master, as well on his own behalf as on the 
behalf of the owners, freighters, officers and crew, against all and 
singular the cause and causes operating as aforesaid, etc., and 
more especially “against the storm and heavy winds and gales, high 
and dangerous seas, fogs, and defective compass, experienced on 
her late voyage;” all of which is certified by the notary public as 
being a true copy filed in his office. Undoubtedly the protest of 
the captain, so long as he was living, would not be evidence on one 
side or the other, unless to contradict him if he varied from it; and 
it is said in 2 Arn. Ins. (2d Ed. by Perkins), 1353, that it would not 
be made evidence as against the assured, if the brokers showed it 
to the underwriters with other papers relating to the loss on 
demand of payment. But it was admissible in this case, not on the 
ground of agency, but because it was made part of the proofs of 
loss, being directly referred to in the proofs in the statement that 
the vessel ran ashore, “and became a wreck and total loss, and was 
duly abandoned by the owners to her insurers, as will appear by 
certified copy of the protest of her master and mariners, heretofore 
served upon you.” Hence the admission of the proofs and loss 
involved the admission of the explanatory writing: Insurance Co. 
vs. Newton, 22 Wall., 32. 

Finally, it is said the court erred in excluding the record in a 
suit instituted by the dry-dock company against the Spartan to en- 
force a lien for the repairs, because the record was admissible to 
show the amount due to the dry-dock company, and also to 
show that the steamer was sold to satisfy the decree in that suit, 
and thereby to establish a constructive acceptance of abandonment 
by the insurers; but we do not think that it was admissible on either 
ground. The insurers were not parties to that suit, and the cost 
of the repairs and the amount of the loss were properly shown by 
other and competent evidence, while the sale of the vessel had no 
tendency to prove the acceptance of the abandonment, but rather 
that the underwriters did not consider themselves bound in the 
premises. The result is that the judgment of the circuit court mus 
be affirmed. 
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The interest of a judgment creditor in the premiums paid by a husband on a 
wife’s policy in excess of the statutory limit may be determined by an 
equity court, although the policy is not yet due. 


Davip Witcox, for Appellants. 
N. C. Moax, for Respondent. 
O’Brien, J. 

The sole question involved in this appeal is whether the com- 
plaint states facts sufficient to constitute a cause of action. It 
states that the defendant, Richard Amerman, in the years 1871 and 
1872, while acting as executor or trustee under the will of Caroline 
L. Stokes, converted certain moneys belonging to said trust to his 
own use. That, upon application to the court, he was removed 
as trustee, and directed by an order to make restitution of the 
sum so converted, amounting to $4,287.58. That the plaintiff was 
appointed his successor in the trust in 1881; and in November, 
1886, he procured a judgment in due form to be entered upon the 
order. That a transcript of the same was filed in the cierk’s office 
of Kings County, January 19, 1887, and that an execution has been 
issued thereon, and returned unsatisfied; and that the whole 
amount of this judgment, with interest thereon from the time of 
the entry of the original order upon which it was based, is still 
due. The complaint then alleges that, in 1871, Amerman’s wife, 
one of the defendants, while he was owing the estate for the moneys 
thus converted, and he being then insolvent, applied for and pro- 
cured « policy of assurance upon his life, payable to her at his 
death, in the Equitable Assurance Society, for the sum of $20,000; 
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which policy contained a provision that, in case the wife did not 
survive her husband, then their children should be entitled to the 
sum due thereon, and, in case no child was left surviving them, the 
money should be paid to his executors, administrators, or assigns. 
The assurance society issuing the policy, the husband, who paid 
the premium, the wife, for whose benefit it was obtained, and who 
procured it to be issued, and their only child, are made parties to 
this action. The complaint also states that the defendant Richard 
Amerman has paid out of his own property and funds all the pre- 
miums on said policy from the time it was issued up to the com- 
mencement of the action, and that the aggregate of premiums thus 
paid on the policy in excess of $500 a year was paid by him from 
his own means. which excess amounted to $5,034.27, and that such 
payments were wrongful, and in fraud of his creditors. The 
relief prayed for is that the plaintiff's rights and interests as a 
judgment creditor in this policy of insurance be ascertained and 
declared; that it be adjudged that whatever rights the child of 
Amerman has in, to, or under the policy be declared subordinate to 
the rights of the plaintiff; and that all the defendants be enjoined 
from disposing of the policy, or any interest therein, except to pre- 
serve the same. It does not appear from the record that the assur- 
ance society, though made a party defendant, offers any resistance 
to the plaintiff's claim. Demurrers were interposed in behalf of 
the husband, wife, and child separately, and all upon the ground 
that the complaint does not state facts sufficient to constitute a 
cause of action. The demurrers were overruled at the special 
term, and an interlocutory judgment ordered for the plaintiff, which 
has been affirmed at the general term. 

It appears from the complaint that the order calling the defend- 
ant Amerman to account in regard to the estate of which he was 
trustee required him to pay the money to his immediate successors, 
Charles W. Stokes and Sarah P. Powell, as trustees under the will 
of Caroline L. Stokes; that prior to August 1881, when the plaintiff 
was appointed trustee, Charles W. Stokes died, and Sarah P. Powell 
resigned; that the order directing the defendant to pay the moneys 
so converted, and the fund represented thereby, has been duly 
assigned to the plaintiff. We think the plaintiff was a judgment 
creditor. The order of the court directed the money to be paid to 
his predecessors in office, and when he assumed the duties of the 
trust, the power and duty of collecting the money required by the 
order to be paid devolved upon him. He procured a judgment to 
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be entered in the name of the persons to whom it was by the terms 
of the order payable as trustees. Whether this proceeding was 
regular or not, the fact still remains that the order has ripened 
into a judgment, not set aside as irregular, that the plaintiff is the 
representative of the estate to which the money is due, and, as 
such, is the owner of the judgment, and has the right in his own 
name, as trustee, to institute an action for its collection. 

The more difficult and novel question presented by the appeal 
relates to the right of a judgment creditor to maintain an action 
prior to the time that the policy becomes due. Chapter 80 of the 
Laws of 1840, after various amendments since made, now reads as 
follows :— 

It shall be lawful for any married woman, by herself and in her name, or 
in the name of any third person, with his assent, as her trustee, to cause to 
be insured for her sole use the life of her husband for any definite period, or 
for the term of his natural life; and in case of her surviving such period or 
term, the sum or net amount of the insurance becoming due and payable by 
the terms of the insurance shall be payable to her and for her own use, free 
from the claims of the representatives of the husband, or of any of his credit- 
ors, or any party or parties claiming by, through, or under him. But, when 
the premium paid in any year out of the property or funds of the husband 
shall exceed $500, such exemption from such claims shall not apply to so 
much of said premium so paid as shall be in excess of $500; but such excess, 
with the interest thereon, shall inure to the benefit of his creditors. 

Chapter 277, Laws 1870. It is clear that the annual premiums 
paid by the judgment debtor out of his own means upon the policy 
of insurance for the benefit of his wife, in excess of $500, are 
subject in some form, and by some proceedings, to the claims of 
creditors. We are not now concerned with the difficulty that the 
plaintiff in this action may encounter in regard to the form of his 
decree or judgment, should he be entitled to any. The question 
is, upon the facts stated, whether he is entitled to any relief what- 
ever. To hold that the right given to the plaintiff by the statute 
cannot be asserted by action until the policy is due, or, in other 
words, until the death of the husband, would operate in many cases 
to defeat the claims of creditors entirely. An action on a judgment 
might be barred entirely by lapse of time; or the wife, with the 
consent of her husband, might transfer the policy, and her interest 
therein, to a third party: Chapter 821, Laws 1873; chapter 248, 
Laws 1879. The judgment debtor, upon the conceded facts in this 
case, has diverted moneys which, in equity, were applicable to the 
plaintiff's judgment, to the payment of the annual premiums upon 
the policy in question. These moneys are now represented by the 
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interest of the debtor’s wife in the policy of insurance. It is sug- 
gested that the wife might allow the policy to lapse or become 
forfeited for non-payment of premiums at any time, and that for 
this reason the contract is of such a character that an action in 
behalf of a judgment creditor cannot be maintained to reach any 
interest in it until the sum stipulated by the contract of insurance 
becomes due and payable. It is not quite true that a failure of the 
wife to pay the premiums from year to year as they become due 
will work this result. The statute, unless waived in writing, on 
the face of the policy, provides that after the lapse of three years 
the reserve value of the policy, computed according to certain prin- 
ciples, is to be taken as a single premium of life insurance, at the 
published rates of the company, at the time the policy was issued, 
and must be applied either to continue the insurance of the policy 
in force at its full amount so long as such single premium will pur- 
chase temporary insurance of that amount at the age of the insured 
at the time of lapse, or to the purchase upon the same life, at the 
same age, paid-up insurance payable at the same time, and under 
the same conditions, except as to payment of premiums, as the 
original policy. Chapter 347, Laws 1879. And no policy can be 
declared or treated as lapsed or forfeited until thirty days after 
notice to the policy-holder: Baxter vs. Insurance Co.,119 N. Y., 450. 

The policy is not set forth in the complaint, and does not appear 
in the record. Consequently we cannot say upon what particular 
terms or conditions the existence of the policy depends, as between 
the insurer and insured. All that can be said upon an issue made 
by a demurrer to the complaint is that the wife holds a contract 
with the insurance company, which secures to her the payment of 
a large sum of money upon the happening of a future event, 
namely, the death of her husband, and that the husband, by the 
use of moneys of his own, which in equity were applicable to the 
payment of the plaintiff's debt, has procured this contract to be 
issued by the company, and thus far performed on the part of his 
wife. Contracts for the future payment of money depending upon 
conditions to be performed are not, for any reason growing out of 
their uncertain character, exempt from the claims of creditors. 
Unmatured life insurance policies have been treated by the courts 
as possessing a present value, in the distribution of the assets of 
insolvent insurance companies : People vs. Insurance Co., 78 N. Y., 
114; Attorney-General vs. Insurance Co., 82 N. Y., 336. And we 
perceive no reason why the interest of a judgment creditor in such 
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a contract, arising under the statute permitting a wife to insure 
her husband’s life, may not be declared and protected by the 
courts. The wife cannot be compelled to assign the policy; nor can 
her interest therein, represented by premiums to the extent of 
$500, be affected by any proceedings on the part of such creditor. 
But the interest of a creditor which attaches to a contract of life 
insurance in virtue of the statute, and by reason of the fact of pay- 
ment by the judgment debtor of premiums in excess of $500, may 
be declared by a court of equity, and impressed upon the contract, 
in an action where the company issuing the policy, and all persons 
interested therein, are parties, though the money secured thereby 
is not due. The case of Baron vs. Brummer (100 N. Y., 372) ree- 
ognizes, as we think, the general right of a judgment creditor to 
maintain an action of this character upon proper facts. The relief 
was denied in that case because there was nc proof that the hus- 
band paid the premium; and, moreover, it appeared that no pre- 
mium in excess of $500 was paid by any one after the plaintiff's 
debt was contracted. It was said in that case that the wife could 
not be directed to assign the policy to a receiver. That may be 
so, but the case is not an authority against the right of a creditor 
to bring and maintain an action such as is disclosed by the com- 
plaint in the case at bar. 

We think that the complaint states a case which entitles the 
plaintiff to some relief. The court will have power, upon these 
facts, to adjust, determine, and declare the rights and interests of 
the plaintiff, as a judgment creditor of the husband, in the policy, 
though the plaintiff may not be able to realize anything from such 
a contract until it has matured. The nature and extent of that 
right, and the manner and conditions upon which it is to be con- 
tinued and preserved, may also be adjudged. It has power, also, 
to enjoin the husband and wife from making any transfer of the 
policy, except in subordination of the rights of the plaintiff herein; 
and it can award a like judgment as to the future contingent in- 
terests of the infant defendant. Any judgment entered in an action 
to which the insurance company is made a party, adjudging and 
declaring the plaintiffs lien upon or interest in the policy, would, 
of course, be binding upon the company in the future, and thus 
it would be obliged to recognize the plaintiff's interest. It is 
probable, also, that the plaintiff, after such adjudication in regard 
to his rights, would be entitled to preserve the policy from forfeit- 
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ure by payment of future premiums, upon equitable conditions, if 
he so desired. 

Without attempting now to point out the precise form or effect 
of the judgment to which the plaintiff may be entitled, we are of 
the opinion that the facts stated in the complaint, and which are 
admitted by the demurrer, entitle him to some relief. It follows 
that the judgment of the court below, overruling the demurrers, 
must be affirmed, with leave to the defendants to answer within 
twenty days, upon payment of costs. 

Andrews, Earl, and Peckham, JJ., concur. Ruger, C. J., and 
Finch, J., dissent.. Gray, J., not voting. 


+e 
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SUPREME COURT OF INDIANA. 


OLD WAYNE MOT. LIFE ASS’N 


vs. 
NORDBY.* 


A benevolent society had created a special department for those over 75 years 
of age by an amendment to its by-laws, whose members were to be sepa- 
rately assessed, in order to re-insure another organization. But no such 
department was recognized in the certificate of a re-insured member. 

Held, That a finding that the benefit of the certificate of insured was not 
restricted to assessments upon members of the special department was 
just, and such a finding would not be disturbed. 

P. W. Barruoromew, for Appellant. 
G. W. Woops, for Appellee. 
BERKSHIRE, J. 
This was an action brought upon a certificate of membership 
issued by the appellant for the benefit of the appellee. The sub- 
stance of the complaint, in short, is that on the 13th day of March, 
1884, the appellant issued to one Israel Franklin, for the benefit 
of the appellee, a certain certificate of membership upon a con- 
sideration and certain conditions therein named and stated in the 
complaint, whereby the appellant bound itself to pay to the appel- 
lee, within 60 days after presentation of satisfactory proof of the 
death of said Israel Franklin, her proportionate share of the 








* Opinion filed, March 12, 1890. 
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mortuary fund, not to exceed the sum of $3,000; that the said 
Israel Franklin died on the 7th day of February, 1885 ; and that 
all of the conditions of the said contract have been complied with 
on the part of the said Israel Franklin and the appellee, including 
proof of his death by the appellee, for more than 60 days before the 
bringing of the action. The appellant answered the complaint by 
a general denial, and a paragraph by way of confession and avoid- 
ance. The substance of the second paragraph, briefly stated, is that 
the appellant had no corporate stock and no reserve fund; that all 
of its death losses were at the time the certificate sued on was 
issued, and since, paid by assessment upon the surviving members; 
that when one or more members died, in good standing during 
one month, for all deaths during that month the survivors were as- 
sessed, and the amount realized divided pro rata between the bene- 
ficiaries in the proportion that each certificate bore to the totalsum 
of all certificates becoming claims during that month; that, at the 
time the said Israel Franklin became a member of said appellant 
association, he did so under the following circumstances, viz.: The 
appellant had had theretofore but one department, to which all 
members belonged, and received no members over the age of 75 
years; that the Eureka Life Association of Indianapolis, Ind., quit 
business, and recommended that its members over 75 years of age 
join the appellant association; that in order to receive them the 
appellant, by an amendment to its by-laws, created what was known 
as a “ senior department,” separate and distinct from the one con- 
taining members under 75 years of age, and, in order to obtain the 
members of the said Eureka Association over 75 years of age, the 
appellant had printed a circular which was a copy of its by-laws 
creating said senior department, in which it was stated that said 
senior department would be independent, and have no connection 
with the other department of the appellant association, and when 
a member of that department died the assessments of members 
would be confined to the said senior department exclusively, and 
that no assessment would be made on any member under 75 years 
of age at the time of joining said association; and said circular was 
mailed to the said Israel Franklin, who received the same, and upon 
the representations and statements therein contained, became a 
mewber of said senior department of the appellant association, and 
received such certiticate; that the said Israel Franklin died in Feb- 
ruary, 1885; that during that month there were two other deaths 
of members belonging to that department; that in March, 1885, an 
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assessment was made of the members belonging to said depart- 
ment, and the sum of $153 realized thereon for the mortuary fund, 
of which sum the one-third thereof, equal to $51, was due to the 
appellee, together with $2.40 return assessment, according to the 
terms of said certificate, in all, $53.40; which sum was tendered to 
the appellee before instituting this suit,and is now brought into 
court for her benefit. To this answer the appellee demurred, 
which demurrer the court overruled, after which the appellee filed 
a reply in denial. The issues joined having been submitted to the 
court, after hearing the evidence, a finding was made for the appel- 
lee in the sum of $130.87. The appellant filed a motion for a new 
trial, which the court overruled,‘and it reversed an exception. 
Thereupon the court rendered judgment for the appellee in accord- 
ance with its finding. From the judgment rendered at special term 
an appeal was taken to general term, and the judgment at special 
term affirmed. 

The only error assigned is that the court erred in overruling the 
motion for a new trial. On the trial there were several questions 
propounded by the appellee to several different witnesses, to which 
the appellant objected; and, the objections being overruled, it re- 
versed proper exceptions, which appear, properly, as reasons in the 
motion for a new trial. But, after all, there is but one principal 
question presented, and counsel seem to have realized as much, and 
confine their argument to that one question, which is whether or 
not the deceased was, as is alleged in the answer, a member of the 
so-called “senior department” of the appellant corporation, with 
other persons, and his beneficiary limited to an assessment of the 
members of that department in satisfaction of her claim against the 
appellant. The appellee having denied the answer, the burden was 
upon the appellant to establish its defense. The certificate which 
was issued, of itself will not support the appellant’s position. No 
separate departments are named or recognized in the certificate. 
It shows that Israel Franklin is accepted as a member of the associ- 
ation; and, so far as it discloses, his beneficiary is entitled to the 
same consideration in the distribution of the mortuary fund with 
other beneficiaries. Israel Franklin was put down as a member of 
the senior division, it appearing that there are five divisions. This, 
however, was not for the purpose of grading the benefits to be re- 
ceived out of the mortuary fund, but to regulate the manner and 
mode of assessing the members. These divisions classed them 
according to age; it being right and proper that the older members 
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should be assessed more frequently and more heavily than the 
younger members, the expectation of life being greater with the 
younger than the older members. And, again, there is but one 
mortuary fund named from which benefits are to be paid. The 
appellant made an effort to prove that it had adopted a by-law 
creating the alleged “senior department,” and that the deceased 
became a member of the association, and accepted his certificate, 
subject to this by-law, and asa member of the said senior depart- 
ment. This was a question of fact, for the court to determine; and, 
the court having found against the appellant, we cannot disturb the 
finding, if there is evidence to support it. Leaving out of the ques- 
tion the improbability that the old members of the Eureka Asso- 
ciation, those over 75 years of age, would become members of the 
appellant association, which had no members that would be sub- 
ject to assessment in the said senior department, and with no other 
prospect for a mortuary fund than what could be raised by assess- 
ing the survivors as one by one their members would die, and at 
the same time assume the burdens which they did, financially, by 
becoming members of the appellant association, we are satisfied 
from the evidence that the trial court reached a conclusion emi- 
nently right and just. Tke case having been decided upon a ques- 
tion of fact purely, the case of Supreme Lodge vs. Knight (117 Ind. 
489) is not in point. There is no error found in the record. Judg- 
ment affirmed, with 10 per cent damages. 


ences Gee 


SUPREME COURT OF INDIANA. 


LOUISVILLE UNDERWRITERS 
Us. 
DURLAND er au.* 


The policy insured against any loss by fire except when caused by explosion 
of a boiler, but stipulated that the company should be exempt among 
other things from loss caused, ‘‘by theft, * * by the bursting of boilers, 
by the collapsing of flues,” ete. 

Held, That the collapsing of a flue was not the explosion of a boiler. 

Held, That the policy was liable for all loss by fire not caused by the bursting 
of a boiler. 


* Decision rendered, March 1, 1890, 
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T. D. Lincotn and Ietenart & Taytor, for Appellant. 
G. V. Menzies and Gitcurist & Dz Bruter, for Appellees. 


BeErKSHIRE, J. 

This was an action upon a marine insurance policy. There was 
a trial below, and a judgment rendered for the appellees. The 
appellant assigns two errors in this court: (1) The court erred in 
overruling the demurrer to the complaint. (2) The court erred in 
overruling the motion for a new trial. 

We find no objection to the complaint. By the terms of the 
policy, the appellant was liable for any loss occasioned to the 
steamer by fire, except when caused by explosion of boiler, and 
except as limited by certain warranties contained in the policy. 
The complaint alleges that the loss was caused by fire which was 
not caused by the explosion of any boiler, and alleges, generally, 
that the appellees had performed all the conditions of the contract 
on their part. Appellant contends that the complaint is had 
because it fails to allege in specific terms that the loss did not occur 
because of the breach of some one or more of the warranties con- 
tained in the policy. Among other things covered by the warranties 
of the appellees is loss occasioned by the bursting of boilers or by the 
collapsing of flues. Perhaps we would better set out this portion 
of the policy, so far asmaterial to the question under consideration: 

Warranted by the assured that this company shall be free from all claims 
for loss or damage arising from or caused by theft, barratry, robbery, civil 
commotion, war, or piracy, or during any time said vessel shall be seized and 
taken possession of or detained by any act of the United States government, 
or other legally excluded causes; by damage that may be done by the vessel 
hereby insured to any other vessel or property; from any loss or damage 
occasioned by said vessel being improperly laden; by the bursting of boilers, 
by the collapsing of flues, by the explosion of gunpowder, by the derange- 
ment or breaking of the engine or machinery, or from consequences of any 


character resulting from either of the foregoing exceptions, unless the same 
be caused by unavoidable external violence. 


We have the following statute (section 370, Rev. St. 1881): “In 
pleading the performance of a condition precedent in a contract, it 
shall be sufficient to allege generally that the party performed all 
the conditions [of the contract] on his part. If the allegation be 
denied, the facts showing a performance must be proved on the 
trial.” If the clause, “by the bursting of boilers, by the collapsing 
of flues,” are conditions precedent, then the foregoing statute 
rendered it unnecessary for the appellees to allege in their com- 
plaint specifically the performance of those conditions: Fairbanks 
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vs. Meyers, 98 Ind., 92; Purdue vs. Noffsinger, 15 Ind., 386. This 
statute applies to insurance policies the same as other contracts: 
Insurance Co. vs. Kessler, 84 Ind., 315; Insurance Co. vs. Leonard, 
80 Ind., 272; Insurance Co. vs. Duke, 43 Ind., 418; Insurance Co. 
vs. Pickel, 119 Ind., 155. If they amount to warranties, or are 
exceptions (and they are given both names by the appellant), it 
was not necessary that their violation be negatived in the com- 
plaint. It is not required of the plaintiff, in an action on an insur- 
ance policy, that he in his complaint negatived warranties and 
exceptions stated in the policy. If the loss is within a warranty or 
exception, it is matter of defence, which must be pleaded affirma- 
tively by the defendant: Association vs. Grauman, 107 Ind., 288; 
Insurance Co. vs. Ewing, 92 U. S., 377; Insurance Co. vs. Daly, 65 
Ind., 6; Insurance Co. vs. Hazelett, 105 Ind., 212; Insurance Co. 
vs. Pickel, supra; May, Ins. § 183. 

In coming to a conclusion upon many of the questions involved, 
it becomes necessary that we construe the policy. By its terms 
and conditions, the appellant assumed in express terms all 
unavoidable dangers of the waters which the vessel was to navigate, 
and of fires with one stipulated exception, which was exemption 
from fires caused by the explosion of boilers. Further on in the 
instrument the appellees obligated themselves, in general terms, in 
the nature of warranties, which, it is claimed, modified the express 
covenants of the appellant. The covenant of the appellant being 
an express covenant against loss occasioned by fire, except as 
therein limited, the question is presented, did not the appellant 
thereby become bound to the appellee for all losses caused by fire 
while they were running and operating the said steamer upon said 
waters, except fires caused by the explosion of boilers? We are 
inclined to the opinion that the appellant was so bound. The 
covenants of the warranty were general in their character, while 
the covenants of the appellant, and especially as to loss occasioned 
by fire, were express and specific. 

And, again, the warranties are covenants on the part of the appel- 
lees, and form no part of the covenants of the appellant... The most 
that can be claimed for them is that, for any loss coming within their 
terms, they operate to release and discharge the appellant from the 
responsibility to which its covenants bound it. Policies of insur- 
ance, like other contracts, are to be reasonably construed. The 
contract of insurance should be liberally construed to effectuate its 
purpose. The language of the policy, and of the interrogatories 
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and provisions of the application, is carefully and deliberately pre- 
arranged by the insurer. In its preparation the insured has no 
part. Whatever there may be in the language so prepared by the 
insurer which has any tendency to defeat the main purpose of the 
contract should be strictly construed against the insurer. If there 
be any ambiguity in an interrogatory propounded to the applicant, 
or it be capable of more than one answer, it should be construed 
most strongly against the insurer, and most favorably to the 
insured, in whose favor all doubt should be resolved: Insurance 
Co. vs. Pickel supra; Insurance Co. vs. Wiler, 100 Ind., 92; Insurance 
Co. vs. Parker, 23 Ohio St., 85. We quote the following, which 
seems to be in point, from Wood, Ins., 259: ‘The court further 
laid down the rule that it is the duty of an insurance company, 
seeking to limit the operation of its contract of insurance by 
special provisions or exceptions, to make such limitations in clear 
terms, und not leave the insured in a condition to be misled. The 
insured may reasonably be held entitled to rely on a construction 
favorable to himself, where the terms will rationally permit it.” 

It is also a well-settled rule or canon of construction, applicable 
to all contracts, that such construction will be applied as will give 
force and effect to all parts of the contract, if it can be done with- 
out doing violence to the language employed and the evident 
intention of the parties; and especially will this be done if such a 
construction will carry into effect the evident intention of the 
parties. When appellant undertook to stipulate, and did stipulate 
in that part of the policy in question to which the appellees could 
only look for a recovery in case of loss, as to the limitation which 
should relieve the appellant from responsibility in case of loss by 
fire, it is fair to presume that they intended thereby to fix the 
exact and entire liability of the appellant. If not, the inquiry 
arises, why were not all the limitations and exceptions then stated? 
Why were further modifications left to the warranties exacted? 
We can imagine no sufficient reason, and are of the opinion, as 
stated in the language quoted from Wood, supra, that the appellee 
“may reasonably be held entitled to rely ona construction favorable 
to himself [themselves] where the terms will rationally permit it.” 

The evident intention of the parties was that the appellant should 
be bound for all losses occasioned by fire, except from explosion of 
boilers, while the steamer was under the control of the appellees, 
and being navigated upon the waters named in the policy. At 
least, it is our opinion that the appellees were entitled to so under- 
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stand and construe the policy, and that the warranties relied upon 
referred to other casualties than loss by fire. The bursting of a 
boiler and the explosion of a boiler is one and the same thing; 
therefore that part of the warranty quoted which refers to the 
bursting of a boiler is immaterial. But the collapsing of a flue is 
not the explosion or the bursting of a boiler. The flue is inside of 
and forms a part of the boiler, if a flue boiler; but it is not the boiler 
proper, and may collapse, and the boiler proper remain intact. 
But the collapsing of a flue is not the explosion of a flue. Webster 
defined “collapse” thus: “To fall together suddenly, as the two 
sides of a hollow vessel; to close by falling or shrinking together; 
to shrink up, as a tube in a steam-boiler collapses.” He defines 
“explosion” as follows: ‘The act of exploding; bursting with a 
loud noise or detonating sound; a sudden inflaming with force and 
a loud report, as the explosion of gunpowder.” The shattering of 
a boiler by a sudden and immense pressure, in distinction from 
rupture. The Century Dictionary (a recent and valuable lexicon 
of the English language) defines “collapse” thus: “To fall 
together or into an irregular mass or flattened form, through the 
loss of firm connection or rigidity and support of the parts, or loss 
of the contents, asa building through the falling in of its sides, or 
an inflated bladder from escape of the air contained in it.” It 
defines “explosion” as follows: “A sudden bursting or breaking 
up or in pieces from an internal or other force; a blowing up or tear- 
ing apart, as by explosion of a steam-boiler.” From these definitions 
it will be seen that these words have almost an opposite meaning. 
When the parties have put a construction upon the language 
employed in the contract for themselves, the court should not 
disregard that construction. The difference between the collapse 
of a flue and the explosion of a boiler is fully recognized in the 
policy. All parties agree that the bursting of a boiler and the 
explosion of a boiler are one and the same thing. The quotation 
heretofore made from the warranties in the policy, and which is an 
important consideration in the determination of the questions 
involved, we will set out again: “By the bursting of boilers; » 
the collapsing of flues.” With the comma between the word 
“boiler” and the word “by” which follows, the bursting of a boiler 
and the collapsing of a flue are named and recognized as independ- 
ent and distinct things; as much so as is the explosion of 
gunpowder, which immediately follows, with a comma between, 
independent and distinct from the collapsing of a flue: Burns vs. 
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Manufacturing Co., 87 Ind., 541; Sewing-Machine Co. vs. Winchel, 
107 Ind., 260; Insurance Co. vs. Hazelett, supra; Insurance Co. vs. 
Wiler, supra; Insurance Co. vs. Parker, supra; Insurance Co. vs. 
Robinson, 64 Ill., 265; Rich vs. Lord, 18 Pick., 325; Lyman vs. 
Clark, 9 Mass., 235. 

Putting the construction upon the policy which we have given to 
it, the court did not err in refusing tu give to the jury the instruc- 
tions asked for by the appellant; and while we are inclined to 
think that the evidence of experienced steamboat men was compe- 
tent as to whether or not the collapsing of a flue was the explosion 
of a boiler, if the question was one about which there might be 
reasonable ground for controversy we do not decide anything 
upon the subject of expert testimony, as the ruling of the court did 
not prejudice the appellant. 

But the jury found that the fire which occasioned the loss did not 
occur from the explosion of a boiler or the collapsing of a fiue. 
Adopting the appellant’s construction of the policy, and we are not 
prepared to say that the findings of the jury in answer to the 
interrogatories propounded to them, as well as their general verdict, 
are not supported by evidence; and, if so, the construction given 
by the appellant to the policy, if adopted, would not reverse the 
case, in view of the well-settled rule of this court not to disturb 
the verdict of a jury where there is evidence to support it, though 
in the opinion of the court the preponderance of evidence is against 
the verdict. Construing the policy as we do, the verdict of the 
jury is supported by abundant evidence; for, if the fire emanated 
from any misfortune happening to the boiler, that misfortune was 
the collapse of a flue, and not the explosion of a boiler. 

We do not think there is anything in the point that the court 
treated the appellant unfairly during the course of the trial. It 
was sufficient for the appellees to show the loss, and the cause that 
occasioned it; and if the appellant claimed otherwise, and desired 
to bring the case within the special defenses which it had pleaded 
after the introduction of the evidence on his part, the appellees 
were entitled to rebut, and to introduce the affirmative evidence to 
meet the evidence introduced in support of the answers. We may 
also say that the introduction of evidence, even out of its order, is 
a matter very largely in the discretion of the court, and in such a 
case, before the court will interfere, there must be an abuse of 
discretion shown. We find no error in the record for which the 


judgment ought to be reversed. Judgment affirmed, with costs. 
Vou, XIX.—51. 





SUPREME COURT OF INDIANA. 


BAKER et At. 
vs. 
GERMAN FIRE INS. CO.* 


Where the fire occurred in August, and proofs were not furnished until the 
following December, the delay, unless explained, is unreasonable and not a 
compliance with the policy, and an averment of such fact is bad. 

Occupancy as a saloon and dance hall is not occupancy as a hotel. 


I’. Winter and R. Hux, for Appellant. 
Fincu & Fincu, and Vinson Carter, for Appellee. 


Mircuett, J. 
The policy of insurance upon which this action was predicated 


contained a stipulation to the effect that, in case of damage by fire, 
the assured should forthwith give notice to the company, and as 
soon thereafter as possible render a particular account of the loss 
under oath. It was averred in the first paragraph of the complaint 
that the plaintiffs had performed all the terms and conditions of the 
policy to be performed by them on their part. It also appeared by 
the averments of the same paragraph that the loss occurred on the 
24th day of August, 1884, and that the particular proof thereof, as 
required by the policy, was not furnished until December 18, 1884, 
a period of three months and nineteen days after the fire. From the 
well-established principle that specific allegations of fact in 1 plead- 
ing control general averments, it must follow that the general aver- 
ment that the plaintiffs had performed all the terms and conditions 
of the policy to be performed by them must be construed in connec- 
tion with the specific allegations contained in the complaint upon 
the subject of proof of loss. The requirement that particular proof 
of loss should be made under oath, as soon as possible, imposed 
upon the insured the duty of making such proof within a reasonable 
time, and without unnecessary delay: Insurance Co. vs. Baum, 29 


* Decision rendered, June 26, 1890. 
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Ind., 236; Railway, etc., Co. vs. Burwell, 44 Ind., 460; Wood, Ins., 
§ 414. Where there is no dispute as to the facts whether the re- 
quirements of the policy as to time have been complied with is a 
question of law for the court: Insurance Co. vs. Brim, 111 Ind., 281; 
Wood, Ins., §412. An unexplained delay such as is shown by the 
complaint to have occurred in the present case is unreasonable, and 
is not a compliance with the condition of the policy: Trask vs. In- 
surance Co., 29 Pa. St., 198; Insurance Co. vs. Lindsey, 26 Ohio St., 
348; Patrick vs. Insurance Co., 48 N. H., 621; Mellen vs. Insurance 
Co., 17 N. Y., 609. In a complaint to recover upon a policy of fire 
insurance it must affirmatively appear that all conditions precedent 
to a right of recover have been complied with by the insured, or an 
excuse for non-performance or a waiver of such conditions must ap- 
pear, in order that the complaint may be held sufficient. The court 
committed no error in sustaining the demurrer to the first para- 
graph of the complaint. 

The ruling of the court in holding the acts averred in the second 
paragraph of answer sufficient to constitute a defense is complained 
of. It was stated in the written part of the policy exhibited with 
the complaint, that the building insured was “occupied as a hotel, 
with bar and billiard room attached,” and the policy contained a 
printed stipulation to the effect that any false representation or 
concealment concerning the use or occupation of the property 
should avoid the contract. It was averred in the answer that the 
assured represented that the building mentioned in the policy was 
used as a hotel at the time the contract was made, and that particu- 
lar inquiry was made of the assured in respect to certain newspaper 
reports of disreputable dances and gatherings theretofore per- 
mitted in the vicinity of the building, and that the plaintiff repre- 
sented that the dances and gatherings referred to had not been held 
in the building to which the insurance under negotiation applied. 
It is then averred that the building was not used as a hotel at the 
time the policy was issued, but that it was used by one Selking as a 
saloon, and that the disreputable dances and gatherings referred to 
in the newspaper reports particularly inquired of were had in the 
building insured. The statement that the building insured was 
‘occupied as a hotel, with bar and billiard room attached,” inserted 
in the face of the policy, constituted an express warranty that the 
building was so occupied at the time the policy was issued, and the 
validity of the contract depended upon the truth of the stipulation: 
Insurance Co. vs. Monninger, 18 Ind., 352; Wall vs. Insurance Co. 
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7 N. Y., 370; Alexander vs. Insurance Co., 66 N. Y., 464; Goddard 
vs. Insurance Co., 108 Mass., 56; Banking & Ins. Co. vs. Stone, 49 
Tex.,4. The phrase “occupied,” etc., related to the character of 
the risk at the time the contract was made, and was in the nature 
of a condition precedent to the taking effect of the policy. If it 
was not so occupied, then the minds of the parties never met upon 
the subject-matter of the contract, and the policy did not attach in 
the absence of any showing that the company or its agent had 
knowledge of the real occupancy of the property: Insurance Co. vs. 
Pyle, 44 Ohio St., 19; Burleigh vs. Insurance Co., 90 N. Y., 220; 1 
Wood, Ins., § 178. 

Stipulations relating to the occupancy of the property, inserted 
in the face of the policy, are regarded as warranties concerning its 
occupancy and use at the time the contract is enteredinto. Unless 
the language employed clearly indicates that the stipulation is in- 
tended to constitute a continuing or provisory warranty, it will be 
confined to the occupancy of the property at the time of the incep- 
tion of the contract. The policy having once attached, it will not 
be avoided on account of a change of occupancy, unless the prop- 
erty is afterwards devoted to a use expressly forbidden, or to one 
which increases the hazard in a material degree: Blumer vs. Insur- 
ance Co., 48 Wis., 5385; 11 Amer. & Eng. Enc. Law, 290. The facts 
stated constitute a sufficient answer, without regard to the alleged 
misrepresentation made by the assured. It followsfrom what has 
been said above that the court committed no error in instructing 
the jury that the stipulation above referred to, written in the policy, 
constituted a warranty that the building was occupied as a hotel, 
with bar and billiard room attached, and for no other purpose, at the 
time the policy was issued. In our opinion, Hall vs. Insurance Co. 
(6 Gray, 185), is not opposed to this conclusion. The conclusion 
having been reached that the stipulation inserted in the face of the 
policy, in relation to the occupancy of the building, constituted a 
warranty, it follows, in case it was not occupied as therein repre- 
sented, that the contract of insurance never became effectual, be- 
cause the minds of the parties did not meet, and this would be 
equally so whether the insured did or did not know whether the 
occupancy of the property was different from that stated in the 
policy. Other instructions relating to representations made by the 
plaintiff in respect to the disreputable uses permitted in the bui!d- 
ing were given. We do not regard that feature of the case as very 
material. The trial seems to have proceeded upon the theory that 
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the second paragraph of answer presented two separate and inde- 
pendent defenses,—one resting upon a breach of the warranty con- 
tained in the policy in respect to the occupancy of the building; the 
other, upon the ground that false representations had been made by 
the assured in relation to a matter particularly inquired about, 
material to the character of the risk. Both parties having tacitly 
treated the answer as presenting distinct defenses, the instructions 
of the court and its rulings in admitting evidence in support of that 
feature of the answer which related to false representations, con- 
stituted no error of which the appellant can complain. The defense 
growing out of the breach of warranty was complete, and, if the 
court imposed upon the insurance company the burden of making 
the additional defense predicated upon false representations, the 
appellant was not injured. We have considered all the questions 
presented, and find no reversible error. 

The judgment is affirmed with costs. 


SUPREME COURT OF INDIANA. 


GEISS 
vs. 
FRANKLIN INS. CO.* 


Where the policy is for specific sums on separate items of personal property 
subject to one risk, it is entire and is avoided under a breach of the stipu- 
lation regarding title as respects the principal article insured. 


Where an article was purchased with the stipulation that the title should 
not pass until it was fully paid for, the purchaser was not the absolute 
and unconditional owner until such payment had been made. 


Frep. P. Leonarp, for Appellant. 
A. L. Roacu and G. V. Menzirs, for Appellee. 
Mrrcuett, C. J. 
Geiss sued the Franklin Insurance Company to recover the 
amount of loss alleged to have resulted to him from the destruc- 
tion of certain personal property, which had been insured against 


* Decision rendered, April 8, 1890. 





806 Report of Decisions. | Sept., 


oss by fire under a policy issued to the plaintiff by the above- 
named insurance company. By the terms of the policy the com- 
pany stipulated, for a gross sum, to insure separate and distinct 
articles and kinds of property, all contained in the same building, 
or certain specific and distinct sums; the whole aggregating $1,- 
000. One of the articles covered by the policy was a soda foun- 
tain, which was insured separately for the sum of $350. Smaller 
sums were distributed over the classes of property. The policy 
contained a stipulation to the effect that, in case the assured was 
not the sole, absolute, and unconditional owner of the property in- 
sured, the policy should be void. Before taking out the policy, the 
assured had purchased the soda fountain therein mentioned, and 
the appurtenances thereto, from a manufacturer in Boston, and had 
given his notes for the purchase price, in each of which it was 
stipulated, in effect, that the title to the property should be and 
remain in the seller until the notes for the purchase price were all 
fully paid. The notes had all fallen due, and_ about half of them 
had been paid, when the fire occurred which destroyed the soda 
fountain, as well as all the other property covered by the policy. 
The foregoing facts having appeared in evidence, together with the 
further fact that the assured was not aware of the legal effect of 
the stipulation contained in the notes, so far as it affected the 
ownership of the property, until he had taken professional advice 
after the fire, the court instructed the jury to return a verdict for 
the defendant. It is conceded that the assured was not the sole, 
absolute, and unconditional owner of the soda fountain and appa- 
ratus connected therewith. It follows, as a matter of course, as ap- 
plied to that item of property, the policy was void: Carpenter 
vs. Insurance Co., 4 N. Y., Supp., 925. The question is, can it be 
upheld as respects the other separate and distinct classes of prop- 
erty. In Havens vs. Insurance Co. (111 Ind., 90), the conclusion 
was reached that where property covered by a policy of insurance, 
although consisting of separate items, constitutes substantially one 
risk, and is necessarily subject to destruction by the same confla- 
gration, then, even though separate amounts of insurance be ap- 
portioned to each separate item or class of property, if the con- 
sideration for the contract and the risk are both indivisible, the 
contract must be treated as entire, and any breach of a stipulation 
which renders the policy void as to a part affect the other items in 
the same manner: See, also, Insurance Co. vs. Pickel, 119 Ind., 
155; Pickel vs. Insurance Co., 119 Ind., 291. 
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The aggregate amount of the policy in the present case was $1,- 
000. This was apportioned in different amounts over six distinct 
and separate items or classes of property, more than one third of 
the whole amount being upon the soda fountain, to which the as- 
sured had only a conditional right. It was all exposed to one risk, 
and the consideration for the policy was aspecified sum. The court 
cannot say that the insurance company would have insured the soda 
fountain if the true state of the title thereto had been disclosed, 
nor can we say that it would have insured the other items or classes 
of property without insuring the soda fountain. The contract was 
entire and indivisible, and to hold the company liuble would be to 
enforce upon it an obligation which it never entered into. This 
would be to make an agreement for the parties, rather than to en- 
force the liability of one of them upon an agreement made by the 
parties themselves. We fully appreciate the unfortunate situation 
of the assured, but courts of law cannot be made asylums in which 
every person who has made a mistake can take refuge against his 
own contract, deliberately entered into. Where the validity of the 
insurance is made to depend upon the assured being the absolute 
and unconditional owner of the true title of the property insured, 
a failure to set forth the title with substantial accuracy renders 
the policy void, not only as to the property the title to which is 
not truly represented, but all other property covered by the same 
policy, and subject to the same risk. This is so, even though the 
owner had no intention to deceive: Wilbur vs. Insurance Co., 10 
Cush, 446; May, Ins., § 287. This rule has no application, how- 
ever, in case it appears that the agent of the insurance company 
who consummated the contract and issued the policy was informed 
or knew of the true state of the title or ownership of the property: 
Insurance Co. vs. Barnes (Kan.); Insurance Co. vs. Camp. (Tex). 

There had been a former trial of this cause, and a general ver- 
dict for the plaintiff. The defendant thereupon moved the court 
for judgment notwithstanding the general verdict. This was over- 
ruled. Afterwards the court granted a new trial on the defend- 
ant’s motion. The appellant now insists that the motion for a new 
trial came too late; that the right to move for a new trial was 
waived by moving for judgment notwithstanding the general ver- 
dict. The argument is that this latter motion was, in effect, a 
motion in arrest of judgment. We are not required to determine 
the effect of the first motion upon the right of the defendant to 
move for a new trial, inasmuch as there does not appear to have 
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been any objection at the time to the motion for a new trial. 
Where a motion for a new trial has been made and entertained by 
the court, it is too late, after a new trial has been granted, to ob- 
ject that the motion was not seasonably made: Sweetser vs. Mc- 
Crea, 97 Ind., 404; Northcutt vs. Buckles, 60 Ind., 577; Wilson 
vs. Vance, 55 Ind., 394; Hill vs. Hazen, 93 Ind., 109; Trentman vs. 
Swartzell, 85 Ind., 443; Bronze Co. vs. Clark (present term). The 
judgment is affirmed, with costs. 


Sa nnn RnR city clean 


SUPREME COURT OF ALABAMA. 


Ex parte ROBINSON. 


The Code of Alabama provided that any person who inspects any risk or does 
any other thing in “‘ making a contract of insurance” shall be held to be 
an agent of a foreign company. 


Held, That this did not apply to one making an inspection of a risk already 
written. 


Gree. L. Sorta, for Petitioner. 

W. L. Martm, Atty.-Gen., for the Slate. 

SoMERVILLE, J. 

The petitioner was held in custody under the mittimus of a 
magistrate, for acting as agent of an unlicensed foreign insurance 
company, contrary to the provisions of section 3897 of our present 
Criminal Code: 2 Code 1886, § 3897. On application for release 
by habeas corpus to the judge of the City Court of Mobile, he was, 
after due investigation, remanded to the custody of the sheriff to 
answer an indictment for the alleged offense, with the right, how- 
ever, of bail in the meantime. The application of discharge is 
renewed before this court. 

Tt is insisted for the state that, under the rule laid down in Ex 
narte Champion (52 Ala., 311), the application sbould be denied, 
on the ground that the prisoner was regularly committed after 
investigation by a duly-authorized officer, and the bill of exceptions 
fails to show that the witnesses, previously examined against him 
before the committing magistrate, were again examined in the trial 
before the city judge, or that it was impracticable for any reason 


* Decision rendered, April 20, 1889. 
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to produce them. Conceding the soundness of this principle, which 
seems to be supported by the decision cited, the present case, in 
our judgment, is taken out of its influence. The evidence shows 
that the state did not rest on the prima facie case made by the 
mittimus, as might well have been done, but proceeded to exam- 
ine witnesses with the view of corroborating the charge. In doing 
so, @ specific case was disclosed, which seems to us not to be in 
violation of the statute, and this case, we must assume, was the 
one, and the only one, covered by the magistrate’s process of 
commitment. 

The offense charged, as we have said, is acting as agent of an 
unlicensed foreign insurance company, which is punishable by fine 
in a sum equal to the state, county, and municipal tax required to 
be paid by such company for license, and $500 in addition thereto, 
and on second conviction by a still heavier fine, and imprisonment, 
or hard labor: 2 Code 1886, § 3897. The prisoner was proved to 
have merely inspected a risk already taken by an unlicensed foreign 
insurance company. He did not directly or indirectly solicit any 
risks, or offer to make any contract of insurance whatever. 

What is meant by “acting as agent” of such insurance company ? 
This is answered by section 1205 of the Civil Code, which reads 
as follows:— 

1205. Who are Agents of Foreign Insurance Companies? Any 
person who solicits insurance on behalf of an insurance company, 
not incorporated by the laws of this state, or who, other than for 
himself, takes or transmits an application for insurance, a premium 
of insurance, or a policy of insurance, to or from such company, or 
in any way gives notice that he will receive or transmit the same, or 
receives or delivers a policy of insurance of such company, or who 
inspects any risk, or makes or forwards a diagram of any building, 
or does any other thing in the making of a contract of insurance, 
for or with such company, other than for himself, or examines into, 
adjusts, or aids in examining into or adjusting, any loss for such 
company, * * * shall be held to be the agent of the company 
for which the act is done, and such company held to be doing busi- 
ness in this state:” Code 1886, § 1205. 

This section of the Civil Code, and section 3897 of the Criminal 
Code, making it an indictable offense to act as agent for unli- 
censed foreign insurance companies, both are found in the same 
original act, constituting, as they do, sections 16 and 17, respect- 
ively, of the general revenue law, approved December 12, 1884. 
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They must, therefore, be construed together. The specific acts 
which are there made indictable are the doing or performing any 
of the acts of agency mentioned in section 16, which are identical 
with those specified in section 1205 of the Code (Acts 1884-85, 
pp. 19, 20). 

The act of inspecting a risk, unless it is done “in the making of 
a contract of insurance,” or as the original act expresses it, “in 
the making or consummating any contract of insurance [by an 
agent] for or with any such company other than for himself,” ob- 
viously does not fall within the prohibited acts of agency. The 
phrase, “does any other thing,” limits the meaning of the generic 
terms previously employed to the specific class immediately after- 
wards designated, viz., any act or thing done “in the making of a 
contract of insurance.” In other words, on a principle of construc- 
tion well settled, the phrase, “who inspects any risk,” as used in 
the statute, must be construed ejusdem generis with the associated 
phrases, who “takes or transmits an application for insurance,” or 
“a policy of insurance,” or “or premium of insurance,” or who 
“receives or delivers a policy of insurance,” and other like expres- 
sions, all of which are confined by the terms of the statute to “the 
making of a contract ofinsurance:” Endl. Interp. St., § 406; Amos 
vs. State, 73 Ala., 498. This interpretation is made perfectly plain 
by the words of the original act (Acts 1884-55, p. 20, § 17). 

It follows from these views that the act for which the petitioner 
was detained was no violation of law, and that he is. therefore 
entitled to be discharged from custody. 

The writs of habeas corpus and certiorari will accordingly be 
awarded by this court to bring the petitioner before us, together 
with the proceedings had before the judge of the City Court of 
Mobile, unless, on another application renewed before him, he shall 
order the petitioner to be discharged from custody. 





Dennis vs. Massachusetts Ben. Asy i. 


COURT OF APPEALS OF NEW 


SECOND DIVISION. 


DENNIS 
Us, 
MASSACHUSETTS BEN. ASS’N.* 


The by-laws of a mutual benefit association provided that the failure of a 
member to pay an assessment within thirty days from the mailing of no- 
tice ‘‘shall be accepted and taken as sufficient evidence that the party 
has decided to terminate his connection with the association, which con- 
nection shall thereupon terminate, and the party’s contract with the as- 
sociation shall lapse and be void; * * * or, for valid reasons to the 
officers of the association (such as failure to receive notice of the assess- 
ment’, he may be reinstated by paying assessment arrearages.” The 
association mailed a notice of assessment to the insured, who seven days 
before expiration of the thirty days was rendered insensible from a stroke 
of apoplexy, from which he died four days after the thirty days expired. 
On the day of his death a second notice was received: ‘ Certificate for- 
feited for non-payment; may be renewed by immediate payment, if in 
good health.” Held, that the contract had conditional life after expira- 
tion of the thirty days, which continued until it should be ascertained 
whether the insured had sufficient excuse for his failure to pay; and his 
affliction, coupled with his intention to pay, and subsequent tender of 
payment by his representatives, continued the policy in force. 

The provision in such policy, that the member might be relieved from the 
ettect of forfeiture for non-payment of an assessment on giving a ‘ valid” 
excuse to the officers of the association, does not vest in the officers the 
exclusive right to determine the validity of an excuse. Their determin- 
ation is reviewable in the courts. 

In such case, the legal right of the member to reinstatement does not cease 
with his death, but passes to the beneficiary under the policy. Affirming 
47 Hun., 338. 


Appeal from an order of the general term of the supreme court, 
second department, reversing ajudgment in favor of the defendant 
entered on a verdict directed by the court. 

On the 3d day of August, 1883, the defendant, a mutual benefit 
association, issued a certificate of membership to one J. Fred. Den- 
nis, conditioned that, if Dennis should comply with the rules and 


* Decision rendered, June 3, 1890.—From Northwestern Reporter. 
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regulations of the defendant, and forming a part of the contract, 
the defendant would pay to Anne C. Dennis, within sixty days af- 
ter due proof of his death, a sum equal to the amount received 
from a death assessment, but not to exceed $5,000. The seventh 
condition of the contract is as follows : “A failure to comply with 
the rules of said association, or to payment of assessments, or fall- 
ing into gross and confirmed habits of intoxication, shall also 
render this certificate void.” The rules, in so far as they relate to 
the payment of assessments, are: “Second. Upon the death of any 
member, the said party to whom this certificate is issued shall at 
once pay, if required, to its treasurer, an additional assessment of 
six 75-100 dollars. Third. The form of notice to and process of 
collection from each of the members of the association above 
named shall be as follows: A notice shall be sent announcing such 
assessment, and the number thereof, to the last post-office address 
given to the association by each member; and, if the assessment is 
not received within thirty days from the mailing of said notice, it 
shall be accepted and taken as sufficient evidence that the party 
has decided to terminate his connection with the association, 
which connection shall thereupon terminate, and the party’s con- 
tract with the association shall lapse and be void; but said party 
may again renew his connection with the association by a new 
contract, made in the same manner as at first; or, for valid reasons 
to the officers of the association (such as failure to receive notice of 
an assessment), he may be reinstated by paying assessment arrear- 
ages.” February 13, 1886, the defendant mailed to Dennis a notice 
of assessment, by the terms of which he was required to make pay- 
ment on or before March 15. Seven days before the expiration of 
the time of payment, and on March 8th, Dennis, while walking in 
the streets of the city of New York, and apparently in good health, 
was suddenly stricken with apoplexy, rendering him immediately 
speechless and insensible. He never regained consciousness, and 
died on March 19th, four days after the expiration of the time lim- 
ited in the notice for the payment of the assessment. The next 
day, March 20th, a second notice was received from the defendant, 
in all respects like the first, with the exception that it had stamped 
upon the face in red ink, “Certificate forfeited for non-payment; 
may be renewed by immediate payment, if in good health.” The 
trial court refused plaintiffs request to submit certain specified 
questions to the jury, and directed a verdict in favor of the 
defendant. 
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Joun A. Mapss, for Appellant. 
TREADWELL CLEVELAND, for Respondent. 


Parker, J. (after stating the facts as above.) 

If the certificate in question had provided without qualification 
that, for a failure to pay an assessment within thirty days after the 
mailing of a notice thereof by the defendant, it should “lapse and 
be void,” its invalidity would be established beyond dispute: 
Roehner vs. Insurance Co., 63 N. Y., 160; Evans vs. Insurance Co., 
64 N. Y., 304. And the fact that Dennis was prevented from mak- 
ing payment by an act of God, which deprived him of conscious- 
ness, would not relieve him from a forfeiture thus provided for: 
Wheeler vs. Insurance Co., 82 NW. Y., 543. But the question here 
presented is whether the cantract does not fairly admit of a con- 
struction which gives to it, after the expiration of thirty days, 
where a member intends and desires to pay, conditional life, 
which continues until it shall be determined whether he had suffi- 
cient excuse for the omission; and if such a construction be per- 
missible, whether Dennis’ severe visitation and subsequent uncon- 
scious condition constitutes such an excuse as, coupled with an 
intention to pay and subsequent payment, would continue the pol- 
icy in force. 

Judge Peckham in Holly vs. Insurance Co. (105 N. Y., 437, 11 N. 
KE. Rep., 507), stated the rule which should govern courts in con- 
struing contracts involving a forfeiture as follows: “A strict con- 
struction, it is said, must be insisted upon, and the contract result- 
ing in a forfeiture cannot be extended beyond the strict and 
literal meaning of the words used. This is undoubtedly true. In 
cases where the meaning is not entirely plain, and where it is 
capable of two constructions, one involving a forfeiture, and the 
other being fair and reasonable, and supporting the obligation of 
the policy against the insurer, that construction is preferred by 
the courts which does not involve the forfeiture, not only because 
it is not so harsh, but also because, if the language be doubtful, it 
is that employed by the insurer, and should be taken most 
strongly against him.” By the seventh condition of the certificate, 
forfeiture is made to depend upon “a failure to comply with the 
rules of said association as to payment of assessments.” The sec- 
ond and third rules have reference to assessments and their pay- 
ment. Rule second provides that, “upon the death of any mem- 
ber, the said party to whom this certificate is issued shall at once 
pay, if required, to its treasurer, an additional assessment of six 





814 Report of Decisions. [Sept., 


75-100 dollars.” This rule need not be considered, because the 
defendant did not require Dennis to pay at once. By the terms of 
the notice, he was expressly given until March 15th following within 
which to make payment. And the notice was in accordance with 
the provisions of rule third, which provided, among other things, 
that, “if the assessment is not received within thirty days from the 
mailing of said notice, it shall be accepted and taken as sufficient 
evidence that the party has decided to terminate his connection 
with the association, which connection shall thereupon.terminate, 
and the party’s contract with the association shall lapse and be 
void; * * * or, for valid reasons to the officers of the associa- 
tion (such as a failure to receive notice of an assessment), he may 
be reinstated by paying assessment arrearages.” 

The right of the defendant to insist upon a forfeiture could not 
be doubted, were it not for the last clause of the sentence quoted. 
By it is suggested the inquiry, what was the intent of the defendant 
in adding this apparently qualifying clause? How did it suppose 
the persons solicited to become members would interpret it? 
Certainly, it did not expect them to understand it as giving added 
strength to the provision declaring a forfeiture. It is equally clear 
that it was to be intended to be understood as softening somewhat 
the extreme rigor of the forfeiture clause, which, standing alone 
and unqualified, would deprive a member of the insurance for 
which he has contracted and paid, even when, by an accident of 
mail carriage, the notice of assessment has failed to reach him; or 
because of the act of God he has been prevented from making pay- 
ment within the time prescribed. It cannot be doubted that it 
suggests, at least to the average reader, that the company has 
agreed to accept a valid excuse for non-payment of an assessment 
within the thirty days, and thereafter continue the policy in force. 
It is wholly meaningless, and a snare, if that be not the intent. 
That it was intended to have that effect has support in the provis- 
ion that failure to pay within thirty days “shall be accepted and 
taken as sufficient evidence that the party has decided to terminate 
his connection with the association.” It will be observed that the 
contract does not provide in terms that failure to pay within thirty 
days shall work a forfeiture, but that failure to pay shall be taken 
as sufficient evidence of an intention to terminate his connection 
with the association, which connection shall thereupon terminate. 
Thus it is suggested that it is the intention coupled with the fail- 
ure to pay which works the forfeiture. This language, therefore, 
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seems to be in harmony with the last clause of the sentence. For, 
as intention constitutes one of the essential elements of a forfeiture, 
so, if a party intends to pay, but fails for a valid reason, “such as 
failure to receive notice of an assessment,” he may be reinstated. 
No new contract is required. Nothing in fact need be done but 
pay the assessment, if the excuse be accepted. Giving to all the 
words of the contract their full and proper meaning, as the defend- 
ant must have supposed they were understood by the promisee, 
they cannot, as we think, be construed otherwise than as limiting 
and making conditional the forfeiture which would otherwise re- 
sult from a failure to pay the assessment within the time pre- 
scribed. “Itis arule of law, as well as of ethics,” says the court 
in Hoffman vs. Insurance Co. (32 N. Y., 413), “that, where the lan- 
guage of a promisor may be understood in more senses than one, it 
is to be interpreted in the sense in which he had reason to suppose 
it was understood by the promisee.” 

The defendant not only had reason to expect that its members 
would interpret the contract as we have suggested, but it has 
also, by subsequent transactions, given to the contract a practical 
construction to the same effect. Although the greater number of 
assessments were paid by Dennis promptly, still three assess- 
ments were not paid until after the due date. No other act was 
required or thing done to continue the policy in force except to 
pay the overdue assessments. And after he was in default on ac 
count of the assessment in question, and on March 19th, the de- 
fendant mailed to him a notice that he could be reinstated “ if in 
good health.” By this act the defendant indicated tlmt it under- 
stood the policy to have conditional life remaining, because no new 
contract was required or suggested. The mere payment of the 
overdue assessment, said the defendant, in effect, will support its 
vitality until another assessment shall be due and payable. Such 
notice cannot be treated as a waiver, because it must be considered 
in its entirety, and thus regarded, waiver was conditioned on the 
good health of Dennis,—a condition that the defendant could not 
impose, if reinstatement under the circumstances was a matter of 
right, because it was not so written in the contract. 

Was it a matter of right? Had Dennis, instead of dying, re- 
gained consciousness on the 19th day of March, could he have 
compelled the defendant to accept the excuse he had to offer, and 
continue his policy in force on payment of the back assessment ? 
We have said that the contract must be construed as an agreement 
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that a member may be relieved from the effect of forfeiture for 
valid reasons to the officers. Had he then established by evidence 
—First, that he had fully intended to pay; second, that he was 
prevented by sudden illness depriving him of consciousness; third, 
that he had tendered payment,—what valid objection could have 
been interposed to the granting of a decree declaring the policy in 
full force and virtue? It could not be urged that an act of God, 
which instantly prostrates a man both physically and mentally, 
does not constitute a legal excuse for the omission to do an act 
when the making and acceptance of a valid excuse therefor is dis- 
tinctly contracted for. This assertion finds support in Howell vs. 
Insurance Co., 44 N. Y., 276. 

But it is said that the agreement vests the right to determine 
whether the excuse be valid in the officers of the defendant; that 
the manner in which they exercise their power is not open fo re- 
view in the courts. In other words, that the officers may arbitra- 
rily refuse to accept any excuse whatever. If that were true, then 
failure to receive a notice of assessment, notwithstanding the fact 
that it is specifically referred to, might be arbitrarily held to be 
insufficient as an excuse, and the party left without redress. But 
such is not the law. The word “ valid,” as here used, is equivalent 
to “ good,” “ sufficient,” or “ satisfactory,” and is not without judi- 
cial construction. In Boiler Co. vs. Garden (101 N. Y., 387, 4 .N. E. 
Rep., 749), the defendants agreed to pay as soon as they “ were 
satisfied that the boilers as changed were a success,” and, in an ac- 
tion to recover the contract price the defendants contended that 
by the stipylation it was for them alone to determine whether the 
boilers were a success. This position was held to be untenable 
because “a simple allegation of dissatisfaction, without some good 
reason assigned for it, might be a mere pretext, and cannot be re- 
garded.” Judge Folger, in Miesell vs. Insurance Co. (76 N. Y., 
115), states the rule as follows: “That which the law will say a 
contracting party ought in reason to be satisfied with, that the law 
will say he is satisfied with.” This principle is further illustrated 
and applied in Folliard vs. Wallace, 2 Johns., 395; City of Brook- 
lyn vs. Railroad Co., 47 N. Y., 475; Braunstein vs. Insurance Co., 1 
Best & S., 782; and Moore vs. Woolsey, 4 El. & BL., 243. 

We are of the opinion, therefore, that had Dennis established 
the three propositions which we have stated, he would have been 
entitled to a judgment declaring the certificate in full force. The 
death of the assured did not alter the contract obligations of the 
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defendant. Dennis’ legal right to reinstatement, or to have the 
certificate declared to be in full force, did not die with him, but 
passed to the beneficiary under the policy. In Wheeler vs. Insur- 
ance Co. (82 N. Y., 543, 554), this court held that, “ although the 
insured wus dead, the right to a paid-up policy or its value re- 
maired to his assignees. If the insured had lived, he was entitled 
to it, and his assignees succeeded to his right.” The complaint in 
this action is appropriate to the relief sought to be obtained. 
From the evidence it appears that the reason for non-payment was 
properly presented to the defendant, the amount of the assessment 
tendered, and the validity of the policy insisted upon; but the de- 
fendant refused to accept the reason given as valid or sufficient, 
and insisted that the certificate had been forfeited. We think the 
evidence as to the intention of Dennis to pay the assessment prop- 
erly presented a question for the jury. But it cannot avail the de- 
fendant, as it waived its right in that regard by requesting the trial 
court to direct a verdict in its favor. The order appealed from 
should be affirmed, and judgment absolute on defendant’s stipula- 
tion ordered, with costs. All concur, except Brown, J., not sitting. 


SUPREME COURT OF IOWA. 


McCONNELL ) 


Vs ? 
IOWA MUTUAL AID ASS’N er a*) 


An answer charging the insured with misrepresentations as to health in his 
application, without showing that the application was attached to the 
policy as required by the Iowa statute, is demurrable. 

Denial of liability does not permit an action to be brought before the tims 
specified in the policy when payment shall be made. 

Where the action must be commenced within six months after death o f 
insured, the limitation begins to run from the time that payment must 
be made. 


McNerr & Tispatz, for Appellants. 
EK. L. Burton and Payne & Ercuenpercer, for Appellee. 


* Decision rendered, October 2, 1889. 
VoL. XIX.—52. 
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Beck, J. 

1. The petition alleges that plaintiffs husband, in his lifetime, 
became a member of the Iowa Mutual Aid Association, a corpora- 
tion organized under the laws of Iowa for the purpose of insuring 
the lives of its members upon the mutual assessment plan, upon 
the terms and conditions prescribed by the articles of incorpora- 
tion and by-laws of the association, and the policies or certificates 
issued by it, or contracts entered into with the members insured; 
that such a certificate was issued to plaintiffs husband, or such a 
contract was entered into with him, by the defendant; that defend- 
ant did not attach to the certificate a policy, nor indorse thereon 
the application or representations made by the assured, plaintiff’s 
husband, which, by its terms, are made a part of the policy; and 
that the assured subsequently died, and was at the time of his 
death a member of the defendant association. The petition further 
alleges that, immediately upon the death of her husband, she gave 
notice thereof to the association, and within sixty days caused 
proofs of the death of the assured to be filed with the secretary of 
the association, which complied with the requirements of the 
policy; that she made demand, about one month before suit was 
brought, that an assessment be made, as required by the policy, for 
payment of the sum due thereon, and was then first informed by 
the association that it would make none, and that it denied liability 
on the policy; thus waiving, as it is alleged, proofs of loss. The 
certificate or policy is made a part of the petition, and shows that 
it was issued upon the consideration of the payment in cash of $10, 
and the further annual payment of two dollars and fifty cents, and 
the prompt payment of benefit assessments to be legally levied by 
the association, which became bound thereby to make assessments 
upon the members of the association upon the death of the assured, 
and therefrom to pay to plaintiff the proceeds thereof, not exceed- 
ing $2,000, in forty-five days after the filing of proofs of death of 
assured, which, with notice, shall be made within sixty days after 
death. Certain conditions were indorsed on the policy, and made 
a part thereof. One was in this languaye: “No action of any 
kind shall be maintained upon this certificate, as against the asso- 
ciation, for any cause connected therewith, unless satisfactory 
proofs are furnished the association within sixty days, nor unless 
such action is commenced within six months, after the happening 
of the death on account of which the action is brought; any statute 
of limitation or law to the contrary notwithstanding.” The answer 
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in the fifth count alleges that the assured, in an application required 
by the articles of association and by-laws of the defendant incor- 
poration, represented and warranted that he was in good health,— 
and such warranty became a condition of the policy,—when in fact 
he was not in good health, but was affected with consumption, an 
incurable disease, of which he afterwards died. It is alleged in 
the sixth count of the answer that the action is barred by plaintiff's 
failure to perform the condition of the policy requiring proof of 
death to be furnished within sixty days, and the action to be com- 
menced within six months thereafter. Other allegations of the 
answer assailed by the demurrer need not be recited, as defendant 
does not stand upon its pleadings presenting them, but rests upon 
the questions raised by the action of the court in sustaining the 
demurrer to the fifth and sixth counts of the answer. 

2. The demurrer to the fifth count of the answer was based upon 
the ground that it does not show that the application or represen- 
tation of the assured, upon which the policy was issued, was 
indorsed on or attached to the policy, as required by section 2, ¢ 
211, Acts 18th Gen. Assem. (Miller, Code 1888, p. 398). This 
statute requires applications and representations, upon which poli- 
cies are issued, to be attached to or indorsed thereon, and provides 
that omission so to do does not invalidate the policy, but the insur- 
ance company is precluded from pleading or proving the falsity of 
the representations. It is applicable to policies and contracts for 
life insurance: Cook vs. Association, 74 Iowa, 746; Newman vs. 
Association, 40 N. W. Rep., 87. It is held in the first of these cases 
that the language of the act is so broad and comprehensive that it 
applies to and covers all kinds of insurance and policies. Counsel 
for defendant think that inasmuch as this provision is not incor- 
porated into chapter 65, Acts 21st Gen. Assem., which regulates 
mutual benefit associations, and no similar provision is found 
therein, it ought to be held that it is superseded, and is not now 
applicable to the class of insurance to which the policy in the case 
before us belongs. But there is no conflict between the two acts, 
and the provision in question is in no respect obnoxivus to the 
subsequent legislation. 

But counsel for defendant insists that the system of insurance to 
which the policy involved in this suit belongs is “purely benevo- 
lent,” and therefore ought not to be subject to the legislation 
applicable to other classes of iusurance. We think the “benevo- 
lence” in the case is purchased for, at least, a fair, if not a liberal, 
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consideration, and rests upon a contract which must be regarded 
and enforced by the laws as all other contracts. It will not do to 
recognize a rule which requires courts to consider the purposes of 
contracts, or to be guided in their interpretation, and the applica- 
tion of remedies for enforcing them, by the benefits conferred upon 
the contracting parties, and the benevolent purposes they had in 
view when they assumed the obligations of the contract. 

3. The demurrer to the sixth count of defendant’s answer is on 
the ground that the non-performance of the conditions therein 
pleaded, requiring proofs of loss to be filled within sixty days after 
the death of assured, and the action to recover on the policy to be 
commenced in six months after the same event, does not operate as 
a bar to this action. Itisa familiar and just rule, recognized by the 
courts, that a bar created by statute, or by the contract, to an action 
for a breach of its conditions by reason of the lapse of time, will 
not commence to run until the right of action accrues; that is, the 
plaintiff must have the full time given by the statute or contract, 
after his right of action arises, in which to commence his suit. 
The sixth count of the answer alleges that, immediately after the 
death of assured, defendant repudiated its obligation to pay any- 
thing upon the policy. It is insisted that such denial of defend- 
ant’s liability dispensed with the condition requiring notice and 
proofs of the death of the assured, which must be given before suit 
can be brought. Without so holding, this position may be assumed 
for the purposes of the case; but, as we shall see, the action cannot 
be commenced, under other conditions of the policy, until the 
expiration of forty-five days after liability on the policy has fully 
accrued. It will be remembered that by a condition of the policy, 
above stated, the associatian did not become liable to pay the sum 
insured under the policy until the expiration of forty-five days 
after the filing of proofs of death of the assured. Now, if the 
repudiation of liability dispensed with proof of death, as claimed 
by defendant, and as is assumed above, the amount of the policy 
became payable at the expiration of forty-five days after the death 
of assured, and not before. Of course, no action could have been 
commenced until that time. It cannot be said that defendant’s 
denial of liability is such a repudiation of the -contract as to 
authorize an action to be commenced prior to the time it is 
authorized by the terms of the policy, fixing the maturity of plaint- 
iff's claim, and defendant’s liability therefor. We reach the con- 
clusion that plaintiff could not hav2 commenced his action sooner 
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than forty-five days after the death of the assured. The views we 
have expressed leading to this conclusion are supported by the 
following decisions of this court: Ellis vs. Insurance Cu., 64 Iowa, 
507; Miller vs. Insurance Co., 70 Iowa, 704; Eggleston vs. Insur- 
ance Co., 65 Iowa, 308; Quinn vs. Insurance Co., 71 Iowa, 615. The 
allegations and admissions of the answer show that a suit'on the 
policy could not have been commenced, according to the terms of 
the policy, until forty-five days after the death of the assured. 
The limitation of the action fixed by the policy is six months after 
the cause of action accrued. The pleadings show that the suit was 
commenced within six months after the expiration of the forty-five 
days within which plaintiffs claim matured, and that the action is 
not, therefore, barred. The conclusion we have announced disposes 
of the questions arising in the case. The judgment of the district 
court is affirmed. 


$e ——___— 


SUPREME COURT OF PENNSYLVANIA. 


SNOWDEN 
Us. 
KITTANNING INS. CO.* 


In an action on an insurance policy, providing for appraisers to be selected to 
determine the amount of damage, whose estimate was to be binding only 
as to the amount of the loss, and that the loss should not be due for 
ninety days after complete proofs and adjustment of the loss should be 
made, where the company and the insured have, after preliminary proofs 
have been furnished, submitted the matter to two carpenters to deter- 
mine the amount of damage, agreeing that the amount so fixed should be 
paid at once, there is evidence fairly tending to show a waiver of com- 
plete proofs, and the question should be submitted to the jury. 


J. R. Henperson and W. D. Parton, for Plaintiff in Error. 
E. S. Gotpen, H. L. Goupen, and McCain & Leason, for Defendant 
in Error. 
Crark, J. 
By the terms of this policy the Kittanning Insurance Company 
insured David Snowden against loss or damage by fire or lightning 
to the amount of $1,000,—$400 on his two-story frame building, 


* Decision rendered, October 29, 1888.—From Atlantic Reporter. 
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etc., including the foundation, occupied as a dwelling; $25 on his 
cupboard and hand-loom therein contained, etc.,—for three years 
from 28th August, 1884; the loss and damage to be proved and 
paid, or made good, according to certain terms and conditions 
specified. It was provided that the company should not be liable 
for a greater sum than two-thirds of the actual cash value of the 
building burned; that in case of loss or damage it should be op- 
tional with the company to replace, rebuild, or repair within a rea- 
sonable time; that persons sustaining loss should give notice 
thereof in writing, and as soon thereafter as possible deliver a 
particular account of the loss in writing, signed with their own 
hand, etc., containing certain specific matters of information as to 
the origin, extent, and circumstances of the loss, with plans, speci- 
fications, etc.; and until such proofs and declarations are pro- 
duced, and until such plans and specifications are furnished, the 
proofs should not be considered complete, nor the loss due until 
ninety days thereafter. The policy contained other provisions as 
to the duty of the insured in the case of a partial loss of personal 
property, but these are of no consequence here. The policy further 
provided for the selection of appraisers to determine, in writing, 
the amount of damage by fire; the award in writing to be conclu- 
sive and binding upon the parties as to the extent and amount of 
the damage sustained, but “ not to affect or waive any other condi- 
tions of the policy.” The fire occurred on the 23d of October, 
1885. The building and its contents were all consumed. Nothing 
remained but the foundation, which was of stone. On the 26th of 
October, Snowden, by letter addressed to the company, gave notice 
that his house had caught fire and on the 23d was burned, and 
the result was a total loss. It is contended on part of the defend- 
ants (and this is the only defense set up against the plaintiff's re- 
covery), that the suit was prematurely brought; that the loss was 
not payable “until ninety days after complete proof, and adjust- 
ment thereof,” in accordance with the terms of the policy; that the 
proofs were not furnished until the 8th of March, 1886, while the 
suit was brought on the 22d of May thereafter, seventy-five days 
only intervening, the proofs which were furnished having, in the 
meantime, been withdrawn. On part of the plaintiffs, however, it 
is contended that the furnishing of the proofs was waived by the 
company; that the proofs which were furnished, were, under the 
agreement of the parties, unnecessary, and were therefore with- 
drawn. 
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It was certainly competent for the company to waive this provis- 
ion of their policy: Insurance Co. vs. Todd, 83 Pa. St., 272; Insur- 
ance Co. vs. Cochran, 88 Pa. St., 230; Insurance Co. vs. Moyer, 97 
Pa. St., 441. It has always been held competent for insurers to 
waive performance of a formal condition introduced into a policy 
solely for their own benefit. Such waiver need not be expressed, 
but may be inferred either from the act of the insurers, evidencing 
a recognition of their liability, or from their denial of obligation 
exclusively for other reasons : Buckley vs. Garrett, 47 Pa. St., 
204; Insurance Co. vs. Taylor, 73 Pa. St., 343; Insurance Co. vs. 
Todd, supra. Was there any evidence of such a waiver of the pre- 
liminary proofs ofthis case? It appears that in November (about 
the middle of the month), Crawford, the company’s: agent, was 
sent out to adjust this claim. He told Snowden the house was in- 
sured for more than it was worth, and proposed that Snowden 
should choose one carpenter and the company another, “and what- 
ever these two carpenters would agree upon the company would 
pay.” This offer, although not agreed to at the time, was afterwards 
accepted by Snowden in an interview he had in Kittanning with 
Brown, the superintendent of the company, and Crawford, the 
company’s agent. The agreement was reduced to writing and 
signed by the parties, and King and Morrow were therein author- 
ized “to appraise at its actual cash value the damage claimed to 
have been caused by the fire to the property insured.” Snowden 
says the understanding and agreement was that the company 
would “ pay whatever these two appraisers would make.” “They 
were to pay the money right away,”—‘“ as quick as the value was 
made.” The appraisers were sworn, and, on the 18th of February, 
1886, returned an appraisal or award in which they state “that, 
after having taken into consideration the age, conditon, and loca- 
tion of the premises previous to the fire, and making proper deduc- 
tion for the walls, materials, and portions of the building saved,” 
they appraise and determine the damage to be $300. This adjust- 
ment of the loss was completed on the 18th of February, 1886. 
The suit was not brought for more than ninety days thereafter, 
and, if the proofs of loss were waived, the suit was not premature. 
Now, if it be true that the company agreed to pay whatever these 
two appraisers would make, “ right away,”—‘as quick as the value 
was made” (and this is not denied either by Brown or Crawford), 
then, certainly there was a waiver of the preliminary proofs. If 
the company, through their special adjusting agent, agreed to pay 
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at once, after the adjustment was made, as stated, what was the 
necessity for preliminary proofs, or for plans and specifications ? 
In that case, the adjustment of the loss was dependent wholly upon 
the action of the appraisers. The question of waiver was therefore 
for the jury, and the court erred in not submitting that fact for 
their consideration. The principle governing this case is there 
fore readily distinguished from that stated in Insurance Co. vs. 
Hocking, 115 Pa. St., 398, 8 Atl. Rep., 586. It was agreed here 
that as the company, by the policy, was not liable for a greater 
sum than two-thirds of the actual cash value of the building 
burned, if a recovery could be had in this case at all it would only 
be for two-thirds of the amount fixed by the appraisers. But it 
will be observed that the appraisement was not of the value of the 
building,—it was of the damuge done, and a proper deduction was 
made for the walls, materials, and portions of the building saved. 
The appraisers did not value the building. They were not selected 
for that purpose. The judgment is reversed, and a venire facias de 
novo awarded. 


SUPREME COURT OF INDIANA. 


INDIANA INS. CO. 
vs. 
HARTWELL.* 


The policy was procured from defendant company by an agency firm that 
were not authorized to act for the company, but frequently forwarded to 
it applications. A broker in behalf of the insured had applied to the 
agents for the insurance. 

Held, That the agents having received their commission from the company 
must be held to be its agents and not those of the insured in relation to 
a misrepresentation in the application as to occupancy made by the 
broker but concerning which they had knowledge. 


Vinson Carter, for Appellant. 
A. W. Haron, for, Appellee. 
BeErksHIRE, J. 
The appellee sued the appellant on a fire-insurance policy. The 
appellant answered in three paragraphs, and the appellee replied 


* Decision rendered, April 8, 1890, 
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in two paragraphs: the second paragraph being the general de- 
nial. The third paragraph of answer cut no figure in the court 
below, nor is it of any importance to the questions involved in this 
appeal. The first paragraph of answer is, in substance, that on the 
5th day of February, 1881, the appellant issued the policy sued 
upon; that the property therein described was partially destroyed 
by fire on the 5th day of August, 1881, that on the 16th day of 
August, 1881, the appellee made proof of loss, in which he claimed 
the sum of $469.09, but the appellant claims that the appellee 
ought not to maintain his sai: action, because, by the terms of 
said policy, the property insured, and the building in which the 
same was situated, was described in the written part of said policy 
in the words and figures following, to wit: “On stock manufact- 
ured and in process of manufacture, and on all materials and 
supplies for the same, all contained in the back building situate 
Nos. 82, 84, and 86 Fulton Street, Chicago, Illinois, and occupied 
as a sash, door, and blind factory,’—which description constituted 
a warranty that said building was occupied as a sash, door, and 
blind factory, and for no other purpose; that there has been a 
breach of said warranty in this; that at the time said policy issued, 
and at the time of said fire, said building was not occupied as a 
sash, door, and blind factory only, but was occupied in its several 
parts by other persons than the appellee, and for other purposes 
than a sash, door, and blind factory. The answer then states in 
detail who else occupied the building, and the purposes for which 
occupied. The second paragraph of answer may be abbreviated 
as follows: That the appellee ought not to recover in this action 
because, by the terms of the policy, it is covenanted and agreed 
that any application, survey, or description referred to in said pol- 
icy is true. That no fact material to the risk, or relating to its con- 
dition, situation, or occupancy, has been concealed, and that said 
policy should become void and of no effect on failure or neglect of 
the assured to comply with its terms, conditions, or covenants. 
That said policy contained the further condition that “only such 
persons as shall hold the commission of this company shall be con- 
sidered as its agents in any transaction relating to this insurance, 
or any renewal thereof, or the payment of the premium to the com- 
pany.” That the said policy was issued under the circumstances 
and representations following, and not otherwise: That in the 
month of February, 1881, one S. S. Nutting, an entire stranger to 
the appellant, or any of its officers, and who was an insurance 
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broker doing business in Chicago, Ill., was authorized by the ap- 
pellee to procure a line of insurance on the property covered by 
the said policy. That Nutting applied to the firm of Mickel & 
Gardner, insurance agents and brokers, also doing business in 
said city of Chicago, to place a portion of said insurance, without 
designating any particular company in which such insurance should 
be written. That at the time of such application said Nutting 
furnished to Mickel & Gardner a written description of the said 
risk in the words following: ‘On stock manufactured and in pro 
cess of manufacture, and on all materials and supplies for the 
same, all situated Nos. 82, 84, and 86 Fulton Street, Chicago, IIli- 
nois, and occupied as a sash, door, and blind factory. Other insur- 
ance permitted. Permission to use kerosene oil.” That said 
Mickel & Gardner wrote a portion of said insurance in a company 
represented by them as agents, but, not being able to place the 
full amount of such insurance in companies of which they were the 
commissioned agents, they copied the said description so fur- 
nished by Nutting with a blank form of application for insurance, 
as follows: “No. 172 La Salle Street, Chicago, Ill. Application 
for insurance against loss or damage by fire by E. A. Hartwell. 
Term, one year from February 5th, 1881. On stock manufactured 
and unmanufactured and in process of manufacture, and on all 
materials and supplies for the same, all situated Nos. 82, 84, and 
86 Fulton Street, Chicago, Illinois, and occupied as a sash, door, 
and blind factory. Other insurance permitted. Permission to use 
kerosene for lights,’—and forwarded the said application by mail 
to Martin V. McGilliard, an insurance agent for numerous compa- 
nies, an insurance broker, and secretary of the appellant company, 
and whose place of business, as well as the home office of the ap- 
pellant, was Indianapolis, Ind. That neither in nor accompanying 
said application was there any particular company designated in 
which said insurance was desired. That upon receipt of said ap- 
plication said McGilliard placed said insurance in the appellant 
company, and wrote the policy, incorporating in the written por- 
tion thereof the description as furnished by Nutting, and forwarded 
by Mickel & Gardner, and then forwarded the policy to Mickel & 
Gardner at Chicago. That they delivered the said policy to said 
Nutting, who delivered the same to the appellee. That within 
thirty days thereafter the appellee paid the premium to Nutting, 
and he to Mickel & Gardner. That they retained 17} per cent of 
the said premium, and remitted the residue to McGilliard. That 
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prior to the transaction in question said Mickel & Gardner had on 
several occasions sent similar applications to said McGilliard to 
place for them, which had been placed by him in other companies, 
and in each case a broker’s commission of 17} per cent retained by 
them without objection on the part of McGilliard. That appellant 
further states that Mickel & Gardner were not its commissioned 
agents, and had no authority to accept a risk or to write a policy 
for it; nor did they have any other connection with the appellant 
than as stated above. That by the said written description fur- 
nished as stated and incorporated by McGilliard in the said policy, 
the appellee represented and agreed with the appellant that the 
said building Nos. 82, 84, and 86 Fulton Street, Chicago, Ill., was 
occupied as a sash, door, and blind factory, and for no other pur- 
pose. That appellant relied on said representations, believed them 
to be true, and issued the policy. That said representations and 
warranty in said policy were false and untrue, as appellant then 
and there well knew, in this: that at the time said policy was 
issued, and at the time of said fire, said building Nos. 82, 84, and 
86 Fulton Street, Chicago, was not occupied only as a sash, door, 
and blind factory. The answer then goes on to state by whom and 
for what purposes the building was occupied, and that if the facts 
stated had been known to the appellant it would not have issued 
the policy. It is then averred that at the time Nutting delivered 
said written description of said risk to Mickel & Gardner he had 
full knowledge of all the facts but did not communicate the same 
to them. That prior thereto Mickel & Gardner had inspected said 
building as the agent of other companies than the appellant, and 
at the time they received and forwarded said application to said 
McGilliard they had full knowledge of the occupancy of said build- 
ing as aforesaid, but had never at any time inspected the same for 
the appellant; nor did they at any time inform the appellant of 
said occupancy other than as a sash, door, and blind factory. That 
at the time said policy was issued neither the appellant, nor any of 
its officers, had any actual knowledge of such other occupancy, 
but the same was concealed from it, as already stated. The first 
paragraph of reply stated, in substance, the following facts: It is 
true there were other kinds of business carried on in the said prem- 
ises, 82, 84, and 86 Fulton Street, Chicago, but the appellant had 
full knowledge thereof when it issued the said policy. That the 
appellant had many times inspected said building, and was ac- 
quainted with the existence, situation, and location of the dry kilns, 
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etc., referred to in the answer, and with such knowledge accepted 
said premium, as set out in the complaint, and issued the policy. 

The cause, being at issue, was submitted to the court at special 
term for trial, and, by request properly made, the court returned 
a special finding of facts, together with its conclusions of law thereon. 
The appellant excepted to the conclusions of law, and then filed a 
motion for a new trial, which the court overruled, and it reserved 
exception. Judgment was then rendered for the appellee, and 
from the said judgment the appellant appealed to the general term. 
In general term, the judgment at special term was affirmed, and 
therefore this appeal. 

We are of the opinion that the evidence fully supports the facts 
as found by the court at special term, and do not feel called upon 
to. consider the action of the court in overruling the motion for a 
new trial. The judgment must stand or fall upon the conclusions 
of law to be drawn from the facts found by the court. The follow. 
ing is the special finding of the court, including its conclusions 
of law:— 

FINDING OF FACTS. 

The court, having been requested by both plaintiff and defend- 
ant to make a special finding of the facts and its conclusions of law 
herein, finds the following to be the material facts:— 

Prior to February 5, 1831, the said defendant was, and ever since 
has been, a fire insurance company, organized under the laws of 
the state of Indiana, and having its principal office in the city of 
Indianapolis, Marion County, in said state, and at and prior to said 
time one Martin V. McGilliard was the secretary of said company. 
Said company did not have any agents, general or special, of any 
kind, or for any purpose, in the city of Chicago, state of Illinois, 
unless the facts hereinafter found are sufficient to show that the in- 
surance agents and brokers hereinafter mentioned, as taking and 
forwarding applications from Chicago to the defendant, were the 
agents of said defendant. But said company received applications 
from Chicago, and issued fire insurance policies upon buildings in 
said city of Chicago. Its mode of business in so making applica- 
tions and issuing policies is hereinafter stated. Prior and subse- 
quent to December 1, 1880 (the date when the defendant began to 
do a fire insurance business), there were in said city of Chicago 
divers firms of insurance agents and brokers, including a firm known 
as ‘‘ Mickel & Gardner,” who made it a part of their business to get 
applications from persons desiring fire insurance, and, if a general 
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application was made to them for fire insurance,—that is, an appli- 
cation by an applicant for so much insurance, without specifying 
any particular fire insurance company,—they would endeavor to 
place the insurance in one or more of the companies with whom 
they corresponded, or would send the same to some other agent 
or broker to place in some company with which such agent or 
broker corresponded. They then became known as correspond- 
ents of the companies, agents, and brokers with whom they so 
corresponded. Prior to December 1, 1880, said Mickel & Gardner 
had corresponded with said McGilliard, he then being an insur- 
ance agent and broker in Indianapolis, and after said date they con- 
tinued to correspond with him as a general insurance agent and 
broker, and alsoassecretary of the defendant herein. Said defendant, 
after December 1, 1880, also had other correspondents in Chicago 
besides said Mickel & Gardner. Said Mickel & Gardner were not 
authorized by defendant to issue policies, nor had they any ex- 
press authority, other than such, if any, as may be implied from 
the facts herein found, to solicit or receive applications, but in 
placing insurance for which a general application to them had been 
made. They sometimes forwarded an application to said McGil- 
liard to place all or part of the insurance desired in said defendant 
company. Said McGilliard would then refer such application to 
the defendant, and, if it was approved by defendant, it would then 
issue and forward a policy to said Mickel & Gardner, who would 
deliver it to the applicant. In such event, the policy would recite 
the full payment to the defendant of the premiums, but said 
Mickel & Gardner would, with the approval of the defendant, re- 
tain seventeen and one-half (174) per cent of such premium for 
their commissions. If application was made to said Mickel & 
Gardner by some other insurance agent or broker, and they desired 
to place all or part of the insurance in the defendant company, the 
same course would be pursued as before stated, except that the 
policy would be delivered to the applicant by the agent or broker 
who received the application, he receiving his commission from 
Mickel & Gardner out of the seventeen and one-half (174) per cent 
of the premiums retained by them. 

Prior to the date of issuing the policy sued on, the defendant 
did not issue any policies on property in Chicago in any other 
way than in the manner herein stated. Priorto the issuing of such 
policy, one Nutting, an insurance agent and broker in Chicago, 
who had business dealings with said Mickel & Gardner, but who 
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was unknown to the defendant, was solicited by the plaintiff, but 
without designating any particular company, to place for him a 
line of insurance upon the property described in the insurance 
policy sued on in this action, all of which was situate in a building 
known as Nos. 82, 84, and 86 Fulton Street, Chicago, Ill. Said 
building, at the time of the making of the application hereinafter 
mentioned, and at the time when said building was burned, as 
hereinafter found, was occupied as follows: The plaintiff occu- 
pied a part of the basement and a purt of the second story as a 
sash, door, and blind factory. J. K. Russell & Co. occupied a part 
of the first story for an office, a box factory, and for the storage of 
lumber. Thompkey & Co. occupied a part of the basement and 
first story for manufacturing picture frames, mouldings, wood car- 
pentering, fencing, and weather strips. Thompson & Bergenson 
occupied the south sixty (60) feet of the third floor for the manu- 
facture of furniture. Frank Kemp occupied part of the third floor 
for the manufacture of lounge frames, patents, and patterns. On 
each floor there was a dry-room or dry-kiln, for drying lumber. 
which was heated by exhaust steam. The business of the plaintiff, 
as aforesaid, was the most hazardous of all the trades carried on 
in said building, but each of the other trades made the risk more 
hazardous than it would have been if such trade had not been car- 
ried on. The dry-rooms or kilns did not make the building more 
liable to take fire, but made it extra hazardous, in this: that, a 
fire once started in said building, it would burn more rapidly and 
be more difficult to extinguish by reason of said dry-rooms. Be- 
fore said Nutting made out the application hereinafter mentioned, 
he went through said building, and knew just how and by whom 
it was occupied, and the existence and the location of said dry- 
rooms,—all of which was plainly visible of any one going through 
the said building; and the plaintiff did not conceal, or attempt to 
conceal, from said Nutting any fact concerning the occupation of 
said building, or the existence or the location of any of said dry- 
rooms. Said Gardner, of the firm of said Mickel & Gardner, as 
agent of insurance companies other than this defendant (but not 
as agent of said defendant), had gone through the said building 
several times before the date of such application, and knew that it 
was occupied by other firms of wood-workers besides the said 
plaintiff, and that other kinds of business than that of said plaint- 
iff were carried on therein, and of the existence of the said dry- 
rooms or dry-kilns therein. Thereupon said Nutting made a gen- 
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eral application to said Mickel & Gardner, who then made out a 
written application, in the words and figures following, viz:— 


R. Mickel & Co., Underwriters, 172 La Salle Street, Chicago, Ils. 
Application for insurance against loss or damage by fire by E. A. Hartwell: 


Amount, Per cent, Premium, Term, From To 
$750.00 4&4 $32.75 1Year Feb.5,’81 18 


On stock, manufactured, unmanufactured, and in process of manufacture, 
and on all materials and supplies for the same, all contained in the brick 
building situate Nos. 82-84 and 86 Fulton Street, Chicago, Ills., and occupied 
as a sash, door, and blind factory. 

O. I. P. Permitted to use kerosene for lights. 

On the back of said application was a pencil diagram, showing 
the location and surroundings of said building, but not how it was 
occupied, nor the existence or location of any dry-rooms. The 
plaintiff did not sign or see said application, and had no personal 
communication with said Mickel & Gardner, and did not authorize 
them or said Nutting to describe the property insured in the way 
in which it was described in said application; nor did he know until 
after this action had been commenced that it had been so de- 
scribed in said application. Said Mickel & Gardner forwarded 
said application, with their approval, to said McGilliard, with a 
note indorsed thereon, stating that it was intended for the de- 
fendant company. McGilliard presented it to the said defendant, 
by whom it was approved, and the policy sued upon was thereupon 
issued and forwarded to the plaintiff through the same channels 
through which the application had been received. Neither said 
defendant nor said McGilliard had any knowledge or notice that 
said building was occupied or used other than as a sash, door, and 
blind factory, or by whom said building was occupied, or of the 
existence of any dry-rooms or kilns therein, unless the knowledge 
of said Nutting and said Gardner is, upon the facts herein found, 
to be imputed to them. 

The plaintiff paid the premium of thirty-three dollars and seventy- 
five cents ($33.75), about March 1, 1881, to said Nutting, who paid 
the same to said Mickel & Gardner, less the commission retained 
by him under his arrangement with them, and they then forwarded 
the amount so received by them, less seventeen and one-half (174) 
per cent, to said McGilliard, as the secretary of the defendant 
company, who accounted for the same to this defendant according 
to the mode of doing business hereinbefore found, including in his 
account the same amount retained by said Mickel & Gardner. 
The defendant, before it issued the policy sued on, knew that said 
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application had not been written nor signed, nor forwarded by 
the plaintiff, but that it had been written and forwarded by the 
said Mickel & Gardner; and knew, also, when the premium was 
paid, that said Mickel & Gardner had retained seventeen and one- 
half (174) per cent of the said premium so paid as aforesaid, as 
their commission On August 5, 1881, while such policy was in 
force, and while plaintiff was still the owner thereof, and of the 
property so insured in and by the same, said building wherein said 
property was contained caught on fire in the portion occupied by 
said J. K. Russell & Co., and was burned, and said insured prop- 
erty was damaged by the fire to the extent of twenty-three hun- 
dred and ninety-seven and fifty-two hundredths dollars ($2,397,52). 
The total insurance thereon was thirty-eight hundred and thirty- 
three and thirty-three hundredths dollars ($3,833.33), and the pro- 
portion of said loss chargeable to this defendant (if upon the facts 
found the defendant is liable) is four hundred and sixty-nine and 
nine- hundredths dollars ($469.09), with interest at the rate of 6 
per cent per annum from October 2, 1881. Due proof of loss was 
made and forwarded to the defendant by the plaintiff on August 
15, 1881, and more than sixty days before the commencement of 
this action. No part of said loss has been paid to the plaintiff by 
the defendant 
CONCLUSIONS OF LAW. 

Upon the foregoing facts the court states the following as con- 
clusions of law, vis.: s 

First. That the insurance brokers, Mickel & Gardner, mentioned 
in the foregoing finding of facts, are to be deemed agents of the 
defendant, in respect to the issuing of the policy sued on herein, 
and in the taking of the application upon which it was issued. 

Second. That the knowledge of said Mickel & Gardner, as to 
the location, character, and occupancy of the building in which 
the property insured was situated, and as to the existence and lo- 
cation of the dry-rooms or dry-kilns therein, is to be deemed as 
notice thereof to said defendant. 

Third. That upon the facts found there was no warranty by the 
plaintiff, express or implied, that said building was occupied only 
as a sash, door, and blind factory. 

Fourth. That upon the facts found the plaintiff was not guilty 
of any concealment in not disclosing to the defendant how the said 
building was occupied, and the existence and the location of said 
dry-rooms or dry-kilns therein. 
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Fifth. That if there was any such warranty, express or implied, 
or any such concealment, the defendant is estopped from setting 
up the same as a defense to this action. 

Sixth. That upon the foregoing facts the plaintiff is entitled to 
recover of and from the defendant the sum of four hundred and 
sixty-nine dollars and nine cents ($469.09), with interest thereon 
from October 2, 1881, at the rate of six (6) per cent per annum, 
making the total amount of six hundred and thirty-seven dollars 
and ninety-six cents ($637.96). 

Dantet Wait Hows, Judge. 

It is contended by the appellant that the written portions of the 
policy copied in the answer as a quotation is a strict warranty, 
and that as the building was not occupied solely by the appellee 
and not solely as a factory for manufacturing sash, doors, and 
blinds, that the policy was absolutely void from the beginning, 
and therefore the appellant is not liable in this action. As the 
case may and should be affirmed upon other grounds, we do not 
feel called upon to pass upon the question to which we have just 
called attention. 

The appellee called upon Nutting to place a line of insurance 
upon his said property, and through Nutting’s agency the policy im 
suit was finally issued. If Nutting had been the commissioned 
agent of the appellant, and the appellee had requested him to place 
the insurance, there would be no contention but what he in placing 
the insurance would have been the agent of the appellant, and not 
of the appellee, independent of any provision in the policy. And 
this would have been true whether he had authority to counter- 
sign, fill out, and deliver policies, or whether, as is the practice 
with many companies, he only had authority to make applications, 
receive primiums, and forward the same to the general office of the 
company for approval, and upon which, when approved, the home 
office would issue the policies, and forward to the agent for deliv- 
ery. In the one case it is true the authority of the agent is recog- 
nized in advance, while in the other it is not recognized until what 
has been done is accepted and adopted by the insurance company; 
but when accepted and approved by the company the agency is 
recognized from the beginning. This is a well-settled rule in the 
law of agency, and no good reason now occurs to us why it should 
not apply to insurance contracts the same as to other contracts. 

But suppose it is conceded that Nutting was the agent for the 


appellee. He was, at most, but his agent for procuring the insur- 
VeL. XIX.—53. : 
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ance. Let us suppose that Nutting was not an insurance broker 
at the time the appellee called on him to place the insurance, and 
that he had gone to Mickel & Gardner, and they had placed the 
insurance in some one of the companies for which they were com- 
missioned agents. It is clear they would not have been the agents 
of the appellee. In that case, on the one side would have been 
Nutting, representing the appellee, and on the other Mickel & 
Gardner, representing the insurance company. Or suppose, in 
stead of going to Mickel & Gardner, Nutting, as the agent of the 
appellee, had gone directly to McGilliard, the secretary of the ap- 
pellant company, and procured the insurance, we would then have 
had Nutting representing the appellee on the one side, and McGil- 
liard, the secretary and a general officer of the appellant, repre- 
senting it. Thus the minds of the contracting parties would be 
brought together, and the contract executed. 

We cannot understand how it can make any difference as to the 
position of the parties because of the fact that Mickel & Gardner 
stand between Nutting and the appellant’s secretary. They have 
no relation in any way with the appellee. He does not know them 
in the transaction, and pays them nothing for their services, and 
they have no claim on him in any way. But, under the transac- 
tion in question, the appellee pays the premium that is required by 
the appellant, and receives his policy. How are the agents or 
parties who have figured in the transaction, and through whom it 
is closed up, paid for their services? They are paid by the appel- 
lant. What for? For the benefit which it has received for their 
services. The appellant received just 20 per cent less for the risk 
than it would have received if the appellee had gone to it direct, 
and obtained the policy; but the appellee paid no more than if he 
had procured the policy direct form the appellant. Upon princi- 
ple, we can see no reason for drawing a distinction between an in- 
surance broker who procures a risk which is adopted and accepted 
by an insurance company, and where the insurance is effected by 
a commissioned agent, so far as their relations to the company are 
concerned. In either case, what is done is the authorized act, of 
the company, and for the services rendered the company responds. 
Insurance companies are not only responsible for the acts of their 
agents within the scope of their agency, but also for the acts of 
the agent’s clerks, when the company knew, or ought to have 
known, that other persons would be employed by and act for the 
agents. Insurance brokers are the agents of insurance companies 
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for the purpose of delivering policies and collecting premiums: 
In Bank vs. Insurance Co. (1 Pickle, 76), the court said: “Not only 
is the insurer responsible for the acts of its agent within the scope 
of his agency, but also for the acts of its agents, clerks, or any 
person to whom he delegates authority to discharge his functions 
for him. Of course, the act must be done by some person author- 
ized expressly or impliedly by the agent, and under such circum- 
stances that the insurer knew, or ought to have known, that other 
persons could be employed by and to act for the agent.” See 
Wood, Ins., § 409. In view of the fact that McGilliard was the 
principal secretary of the company, and one of its general officers, 
we are inclined to the opinion that the relations, as shown by the 
special finding, which existed between him and Mickel & Gardner, 
and the manner in which their applications were received, exam- 
ined, and approved, bring them within the rule as above stated: 
See Mutual Assur. Soc. vs. Insurance Co., 84 Va., 116; Insurance 
Co. vs. Wilkinson, 13 Wall., 222. 

In McArthur vs. Association (73 Iowa, 336), the court said: 
“Was Hair the defendant’s agent? The court found that he 
claimed to be acting in that capacity, and that he forwarded the 
application upon which the policy issued to the plaintiff through 
Bailey & Co., and that Hair’s name was indorsed upon such ap- 
plication as agent. The defendant knew, when it accepted the ap- 
plication and issued the policy, that Hair, claiming to act as its 
agent, had procured the application, and the defendant thereafter 
received from the assured all of the dues and assessments due the 
company, according to the terms of the policy, for the period of 
nearly three years. Having received and enjoyed all of the bene- 
fits of Hair’s acts, the defendant cannot now be permitted to say 
he was not its agent.” See Bartholomew vs. Insurance Co., 25 
Iowa, 507; Wilson vs. Insurance Ass’n, 36 Minn., 112; Pickel vs. 
Insurance Co., 119 Ind., 291. 

We copy with approval the following from the opinion of Judge 
Howe, who spoke for the court below: “It seems to me the find- 
ing of facts shows that Mickel & Gardner were the agents of the 
defendant company. In determining this question, I reject as 
wholly immaterial the provisions in the policy that ‘ only such per- 
sons as shall hold the commission of the company shall be con- 
sidered as its agents,’ and that ‘any other person shall be deemed 
the agent of the assured.’ Whether, upon a given state of facts, 
one is or is not to be deemed the agent of another is a question of 
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law which the courts decide themselves, and they have invariably 
repudiated all attempts of insurance companies to bind them by 
such provisions:” Wood, Ins. (2d Ed)., § 409; Insurance Co. vs. 
Hartwell, 100 Ind., 569; Hermann vs. Insurance Co., 100 N. Y., 
411; Mutual Assur. Soc. vs. Insurance Co., supra. The special find- 
ing discloses the fact that the written part of the policy upon which 
the appellant rests its defense to the action was not furnished by 
the appellee, but was furnished by Nutting and Mickel & Gardner; 
that the appellee had no knowledge thereof. It further appears 
that Nutting and Mickel & Gardner likewise knew full well, when 
the written statement was furnished from which the said written 
part of the policy was copied, the manner and character of the oc- 
cupancy of said building, and therefore that the statement, as fur- 
nished, did not state the truth. We think that the notice which 
they possessed, and especially Mickel & Gardner, was notice to the 
appellant, and, having issued the policy with such notice, that it 
thereby waived all right to take advantage of the untruthfulness 
of the said written part of said policy, and is estopped to assert 
the truth as to the occupancy of the said building. As the appellee 
was not called upon to make any statement or representation as 
to the occupancy of the said building, he had the right to assume 
that the appellant would procure such information as it desired 
elsewhere, and when the policy was issued that it had done 
so and was satisfied therewith, and had written the policy 
in accordance with the information obtained. “When the 
agent is aware of the facts relative to a risk before the 
contract is entered into, the insurer is charged with such knowl- 
edge, and is estopped from setting up an innocent mistake of the 
assured, either in setting forth the facts in the application or in 
omitting to state them. The ihsurer cannot be misled, even by the 
warranty, when, at the time the contract is entered into, he knew 
the actual condition of the risk:” Wood, Ins. (2d Ed.), §§ 426, 427; 
May, Ins. (2d Ed.), p. 647, § 424; Insurance Co. vs. Allen, 109 Ind. 
273; 1 Smith, Lead. Cas. (8th Amer. Ed.), 897; Wade, Notice, 
§ 687; Wilson vs. Insurance Ass’n, 30 N. W. Rep., 401; McArtbur 
vs. Association, 73 Iowa, 336. In Insurance Co. vs. Allen (1 South. 
Rep., 202), it is said: “It is shown that Ainsworth, appellant’s 
agent at the time the policy was applied for and issued, resided in 
the town of Athens, where the property is situated. With him 
the assured negotiated and effected the insurance. He was familiar 
with the premises, and must have known in what manner the 
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houses were connected together, and that the east wall of Mason’s 
upper story rested on the west wall of the house he was insuring. 
He was the agent of the insurance company, and we have no sym- 
pathy with any attempt to transform him into an agent of the ap- 
plicants in any service connected with the issue of the policy. 
With him alone the assured had dealings, and it would be an anom- 
aly if we were to hold he was their agent, and not the agent of 
the insurance company, with which they were negotiating. If he 
did not represent the corporation, it had no representative, and 
yet agreed to the terms of a solemn contract. Such shifting use of 
a paid employe finds no sanction in that sturdy morality which 
should underlie every system of jurisprudence.” The above is 
quoted with approval in Assurance Co vs. State, 113 Ind., 331 
(336). See Geiss vs. Insurance Co., ante, 99 (April 8, 1890). We 
have not overlooked the state of Goddard vs. Insurance Co. (108 
Mass., 56), which in some of its facts is much like the facts in the 
case at bar. The court, however, decided that case against the as- 
sured on the ground that the company had insured a machine 
shop, and the property that was destroyed was not a machine shop, 
but an organ and melodian factory, and the court said that it be- 
came unimportant whether Gleason was the plaintiff's or the de- 
fendant’s agent. We find no error in the conclusions of law. 
Judgment affirmed, with costs. 
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The policy provides that it might be canceled by the insured upon payment 
to the company of the customary short rates and the expenses of writing 
the risk. 

Held, That the agent’s commission is part of such expenses, which may be 
explained by oral testimony. 

Held, That the customary short rates do not include the expenses. 


W. J. Weeser and Rocers & McCorp, fur Plaintiff in Error. 
Joun W. Horner, prose, and P. L. Parmer, /or Defendant in Error. 


* Decision rendered, March 28, 1890. 
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Het, C. J. 

The insurance policy issued by plaintiff in error to defendant in 
error contained the following provision: “This insurance may be 
terminated, at the request of the insured, by repaying the com- 
pany the customary short rates from the date of this policy, to- 
gether with the expenses of writing the risk.” Upon the construc- 
tion of this provision rests the present decision. Contracts of in- 
surance, like other contracts, are to be interpreted according to the 
language employed by the parties. Neither the understanding of 
the insurer or insured, nor custom or usage inconsistent therewith, 
can be substituted for the provisions of the written policy : Grace 
vs. Insurance Co., 109, U. S.,278; Sperry vs. Insurance Co., 26 Fed. 
Rep., 234; May, Ins.,§ 172; Wood, Ins.,§ 57. Itis hardly necessary 
to add that courts of equity will relieve against such contracts 
where fraud or deception supervenes, and that substantial am- 
biguity therein may be explained as in other cases. The clause 
above quoted clearly provided that, upon the termination of the 
policy within the period named therein, the company should be 
repaid two specific amounts, viz.: First, “the customary short 
rates” from the date of the contract; and, second, the ‘“ expenses 
of writing the risk.” In this respect the provision is too plain to 
admit of serious controversy. If the expression “the customary 
short rates” includes the expenses referred to, why are those ex- 
penses mentioned? Reference thereto is wholly superfluous, and 
can only serve to mislead. The two expressions may each possess 
a peculiar technical significance, and testimony may be necessary 
to explain their meaning; but that they refer to different things, 
and that the former does not include the latter, and was not in- 
tended to do so, are propositions placed by the contracting parties 
themselves outside the province of construction. The jury may 
determine upon the evidence produced what is meant by and in- 
cluded within each of these expressions, but we do not consent to 
the idea that the question whether one embraces the other is a 
proper subject for their consideration. It may be true that the 
‘customary short rate” itself includes the expenses of writing a 
correspondingly short risk, when such risk is taken in the first 
instance; but, if the assured elects to secure the benefit of a long- 
time and low-rate policy, and agrees that, in case he invokes the 
privilege of canceling his contract, he will pay, in addition to the 
customary short rate, the expenses of writing the long risk, we can- 
not say that his agreement is so unreasonable or unjust as to war- 
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rant his release from performance upon exercising the option in 
question. We shall assume, therefore, that the assured, upon can- 
cellation of the policy, was to pay the “expenses of writing the 
risk,” in addition to the “customary short rate.” What are “the 
expenses of writing the risk?” What is the meaning of this ex- 
pression, as it is generally understood among insurance people? 
Does it include commissions paid to the agent for procuring the 
risk? An answer to the third and last of the foregoing inter- 
rogatories will be decisive of the present controversy, because it 
embraces the only item of difference between the parties. It is 
contended by defendant in error that the phrase “writing the 
risk” is synonymous in meaning with the phrase “ writing the 
policy;” that the expense of writing a policy is the one-dollar fee 
paid the agent for his clerical labor in preparing the instrument; 
and, therefore, that the one-dollar fee constitutes the entire ex- 
penses of writing the risk, and the agent’s commission is no part 
thereof. The fee of one dollar for writing the policy is always paid 
to and retained by the agent. The company never receives it, or 
has anything whatever to do with it; nor does it in any way appear 
upon the company’s books. It is a small item, hardly deserving 
this prominence in the contract; and, if considered worthy of such 
careful mention, it is strange that so much indifference was exhib- 
ited in the use of language. Why is the fee oneedollar designated 
‘‘expenses,” and why is the word “risk” substituted for the word 
“policy.” The word “expenses” usually indicates more than one ex- 
pense or item, and no one capable of contracting would be excused 
in law for not knowing that the word “risk” and the word “ policy” 
possess a radically different sigmficance. The company itself could 
hardly have thought that it was merely providing for the retention 
of the one-dollar fee paid for writing the policy; a fee of which it 
took no cognizance, and perserved no record. But the meaning 
generally assigned among insurance people tothe phrase “writing 
the risk,” and the items covered by the expression, “the expenses 
of writing the risk,” are subjects fairly within the domain of oral 
explanation. Such explanatory testimony was givenat the trial 
by witnesses engaged in the insurance business, and it will now be 
accepted as controlling. The four insurance agents called by the 
company agree that the two phrases, “writing the policy” and 
“writing the risk,” do not, in insurance parlance, mean the same 
thing; and such is the tenor of the same kind of testimony received 


3? 


on behalf of defendant in error. These witnesses, seven in all, 
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unite in declaring that the expense of writing the policy is the fee, 
usually one dollar, for the clerical labor of preparing the contract; 
but not one of them squarely and consistently asserts that this is 
the total expense of writing the risk. There is considerable differ- 
ence of opinion among them as to what items constitute these ex- 
penses; but four of them positively assert, and the remainder fairly 
admit, that the commission paid by the company to its agent is 
included. Some of these witnesses stated that they were not fa- 
miliar with the provision under consideration. It does not seem to 
be universally incorporated in insurance policies, though its pres- 
ence is notuneommon. This undoubtly accounts for some of the 
discrepancies between the witnesses, and also for some of the seem- 
ing inconsistencies in the testimony of the same witness. Upon a 
retrial of the case, most if not all of these discrepancies and incon- 
sistencies will probably disappear; and, if our conclusion, based 
upon the testimony now before us, that a repayment to the com- 
pany of the commission paid its agent was within the purview of 
the contract, be wrong, such error will doubtless be made to 
appear. 

It may be that, as claimed by defendant in error, the foregoing 
view will, in individual cases, result in surprise and injury to the 
assured; but our answer to this assertion, if it rest upon a truthful 
basis, is that reagonable examination and inquiry before entering 
into the contract would avoid such surprise and resulting hardship. 
Besides, courts have no power, under circumstances. like those 
here presented, to reconstruct contracts solemnly and deliberately 
made. We do not hesitate, however, to hold that the expenses 
mentioned in the phrase under discussion must be reasonable. 
The courts will not permit insurance companies to take advantage 
of this feature of the contract, and collect unreasonable charges or 
expenses. But in the case at bar the controversy exists concerning 
the reasonableness of the commission paid to the agent. There- 
fore, this particular matter requires no further notice. We are not 
unmindful of the rule that doubtful provisions of insurance policies 
are to be construed most favorably to the assured, but we do not 
feel at liberty to give this rule a broader application in the present 
case than is embraced within the foregoing discussion. The judg- 
ment is reversed, and the cause remanded for a new trial. 
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SUPREME COURT OF IOWA. 
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IOWA LEGION OF HONOR, 
(Gaxset, Intervenor).* 
A provision in the constitution of a benevolent society, prescribing the method 
which must be adopted in changing a beneficiary, is part of the contract, 


and an attempted change by will, not in conformity therewith, will not 
be effectual. 


But acquiescence of the original beneficiary in such method of change by 
will, and her inducing the insured to rely upon such acquiescence, will 
estop her from claiming as beneficiary. 


EK. J. Hater and F. W. Powers, for Appellants. 
Berecu & Hoyr, for Appellees. 
Given, C. J. 

Action upon a certificate of life insurance. The case was sub- 
mitted upon an agreement that the pleadings and stipulations 
should constitute an agreed statement of facts. The pleadings 
show that the plaintiffs are executors of the last will and testament 
of H. J. Gabel, deceased; that the Iowa Legion of Honor is an in- 
corporated beneficiary society, having for its objects the promoticn 
of fraternity, and to afford financial aid and benefits to the widows, 
orphans, and devisees of deceased members; that section 1, art. 7, 
of the constitution provides that, upon the death of a member in 
good standing, “such person or persons as said member may have 
directed, and subject to the limitation of article 1, § 2, shall be en- 
titled to receive of the beneficiary fund of this order the sum of 
$2,000.” It is also provided in section 11, art. 8, that “ any member 
holding a beneficiary certificate, desiring at any time to make & 
new direction as to its payment, may do so by authorizing such 
change in writing, on the back of his certificate,in form prescribed, 
attested by the recording secretary with the seal of the lodge 





* Decision rendered, October 2, 1889. 
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attached, and the recording secretary shall at once report such 
action to the grand secretary.” On February 27, 1885 (the said 
H. J. Gabel then being in full life and unmarried), the said society 
duly issued to him a certificate of membership, entitling him “to 
participate in the beneficiary fund of the order to the amount of 
$2,000, which sum shall, at his death, be paid to his mother, Mrs. 
Josephine M. Gabel,” which certificate remained and was in full 
force at the time of the death of said H. J. Gabel. Upon the back 
of the certificate was a printed blank for revoking the former direc- 
tion as to the payment of the beneficiary fund, and directing such 
payment to be made to another than the one named in the cer- 
tificate. Thereafter, said H. J. Gabel married. On the 10th day of 
October, 1887, H. J. Gabel departed this life, leaving his wife, 
Hermine H., and their daughter, Alice, surviving him. On the 13th 
day of September, 1887, he made and published his last will and 
testament, containing, among other provisions, the following: “2d. 
I give and bequeath to my mother one-half of my $2,000 life insur- 
ance in the Iowa Legion of Honor, to be invested for her for a 
yearly income, and at her death to revert to my daughter, Alice. 
3d.I give and bequeath to my daughter, Alice, one-half of the 
$2,000 life insurance in the Iowa Legion of Honor. 6th. I give and 
devise to my mother an undivided interest in our residence prop- 
erty at Le Claire, Iowa.” The Iowa Legion of Honor made a vol- 
untary appearance, and paid to a custodian appointed by the court 
the sum of $2,000; and it was stipulated between all the parties 
that said society should be released from all liability to either party. 
The plaintiffs, answering Josephine Gabel’s petition of intervention, 
allege that she is estopped from making any claim to said fund, 
because, when the certificate was issued, the deceased was an un- 
married man, having no children; that his wife and child, surviving 
him, were without any separate means of support, and entirely 
dependent on said deceased for maintenance; that intervenor had, 
prior to the decease of said H. J. Gabel, full knowledge of the pro- 
visions of said will,and made no objections thereto, but at all 
times expressed her acquiescence in the same, whereby the deceas- 
ed was induced to and did rely upon said expressions, and made 
fo other disposition of his estate; that intervenor has availed her- 
self of the property conferred upon her by said will, occupying the 
premises devised to her, and claiming and controlling the same as 
her own. Intervenor demurred to the second count of plaintiffs’ 
answer to her petition on the ground that the facts stated did not 
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constitute an estoppel, which being submitted, the court withheld 
its ruling thereon, and thereupon the case was fully submitted on 
the agreed statement of facts. On the same day, and after sub- 
mission of the case, intervenor filed an amendment to her demur- 
rer, which plaintiffs move to strike on the grounds that the same 
was filed after the demurrer was fully argued and submitted, which 
motion was overruled. Judgment was entered in favor of inter- 
veror, from which judgment plaintiffs appeal. 

1. If there was error in permitting intervenor to file the amend- 
ment to her demurrer, or in overruling plaintiffs’ motion to strike 
said amendment, it was without prejudice, as the amendment pres- 
ented no new or additonal objections to the second count of the 
petition than those presented in the demurrer itself. 

2. As the questions raised by the demurrer are the same as those 
presented by the agreed statement of facts, the ruling on the demur- 
rer will not be separately considered. Two questions are presented 
by the facts: First. Could the deceased make a new direction, as 
to the the person to whom the beneficiary certificate should be 
paid, by will? Second. Is intervenor estopped, by reason of the 
facts, from claiming as beneficiary under the certificate ? 

3. Plaintiffs’ contention is that section 1, art. 8, Const. Iowa Le- 
gion of Honor, is merely permissive, and not mandatory, as to the 
manner of making a new direction of who shall be beneficiary under 
the certificate. Intervenor contends that the manner of making 
the change is a part.of the contract, and that the change can only 
be made in the manner provided in said section 2: Stephenson vs. 
Stephenson (64 Iowa, 534, 21 N. W. Rep. 19), is a case wherein Rob- 
ert Stephenson, at his death, held a certificate in the Northwestern 
Masonic Aid Association, wherein his wife, Rachel, and daughter, 
Mary Ann Denoon, were named beneficiaries. The by-laws of that 
association provided: “In all applications for membership the 
applicant shall designate to whom he desires benefits paid, and his 
certificate of membership shall be made in conformity therewitb: 
provided, that any member may change the name or names of the 
beneficiaries designated as aforesaid, upon application in writing 
to the secretary, stating to whom he desires such benefits paid; 
whereupon the secretary, upon the surrender of his old certificate, 
shall change upon the record the name of such beneficiary, and 
issue a new certificate accordingly, of the same number as the old 
one.” Stephenson made a will bequeathing the money to be paid 
under this certificate to his sons, Thomas and John, and his daugh- 
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ter, Mary Ann Denoon. This court held that “the mode agreed 
upon in the contract whereby the name of the beneficiary should 
be changed wis made a matter of substance, and should be com- 
plied with. The execution of a will, and therein naming the per- 
sons as beneficiaries, is not such a compliance, because, at the time 
Robert Stephenson died, the defendant, under the contract, was 
entitled to the insurance. /t that time she was the beneficiary, 
and her right, at the death of Stephenson, became vested. The will 
has no effect upon the rights of any one until the death of 
the testator. It takes effect after his death. Prior to that 
time it is inoperative.” The case at bar does not differ 
from that in any essential particular; in that the change 
of beneficiaries could only be made by application to the 
secretary in writing, and by surrendering the old certificate, 
and receiving a new one; in this it is done in writing, on the back 
of the certificate, in form prescribed. In both it was solely 
at the option of the insured. In the case of Stephenson 
the application was required to be made to the secretary, the 
secretary to make the change on the record, and to issue a new 
certificate, that the association might know who the beneficiary 
was. In the case at bar, and to the same end, it is required that 
the change in writing, on the back of the certificate, shall be attest- 
ed by the recording secretary with the seal of the lodge; that the 
recording secretary shall report at once such action to the grand 
secretary. In neither case had the association, or their secretary, 
any power to control the making of the change. We fail to see any 
difference in principle between the two cases, and following the 
case of Stephenson, and the cases therein cited, we hold that the 
execution of the will, and therein naming other persons as benefici- 
aries under the certificate, was not the making of a new direction 
as to the beneficiaries under the certificate in the manner provided, 
such as to entitle the plaintiffs to recover. 

4. The facts stated in the answer to the petition of intervenor, 
and relied upon as estopping the intervenor from now claiming the 
fund in question, are that, after taking the certificate, and naming 
intervenor as the beneficiary, the deceased married and had a 
daughter born to him; that intervenor knew of the provisions of 
the will, and made no objections thereto, but, on the contrary, at 
all times expressed her acquiescence in the same; and that the 
deceased was thereby induced to make no other disposition of his 
estate than stated in the will; that intervenor has availed herself 
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to the benefits conferred upon her by said will, occupying the 
premises devised to her, and claiming and controlling the same as 
and for her own property. Estoppels are of three kinds: by record, 
by deed, and in pais. It is said in relation to estoppel in pais that 
there can be no fixed and settled rules of universal application to 
regulate them, as in technical estoppels. In most instances, whether 
the act of admission shall operate by way of estoppel or not must 
depend upon the circumstances of the case: Canal Co. vs. Hatha- 
way, 8 Wend., 481. The estoppel is allowed to prevent fraud and 
injustice, and exists wherever a party cannot, in good conscience, 
gainsay his own acts or assertions. Again, it is said that where a 
party, either by his declarations or conduct, has induced a third 
person to act in a particular manner, he will not afterwards be per- 
mitted to deny the truth of the admission, if the consequence would 
be to work an injury to such third person, or to some one claiming 
under him. The acts and admissions of a party operate against 
him in the nature of an estoppe!, where, in good conscience and 
hone@t dealing, he ought not to be permitted to gainsay them. 
The acts or admissions will not operate as an estoppel unless the 
party has acted upon them, and then it will only be conclusive in 
favor of the party who has so acted, and persons claiming under 
him. See Lucas vs. Hart, 5 Iowa, 415. The admitted fact is that 
intervenor knew of the provisions of the will during the life of H. 
J. Gabel, made no objections thereto, but expressed her willingness 
thereto and acquiescence in the same; and that the deceased was 
thereby induced to and did rely on said expressions, and made no 
other disposition of his estate than as stated in his will. It is evi- 
dent that the testator believed that he had a right to dispose of 
the fund in question by will, and that his will was that his estate, 
including this fund, should be divided as directedin the will. Had 
he known that he could not dispose of this fund by will, he, no 
doubt, would have designated the desired change in the beneficiary 
by indorsement on the certificate. According to the facts as stated, 
intervenor induced him, by not objecting, and by expressions of 
acquiescence in the will, to believe that the provisions made would 
be carried out. Intervenor has accepted the provisions made for 
her in the will, and we think that, in view of these facts, she should 
not now be permitted to avail herself of the provisions of the will 
as far as they are favorable to her, and deny them so far as they 
are adverse. “A party cannot, either in the course of litigation or 
in dealings in pais, occupy inconsistent positions. Upon that rule 
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election is founded. A man shall not be allowed to approbate and 
reprobate. One who has taken a beneficial interest under a will is 
thereby held to have confirmed and ratified every other part of the 
same, and he will not be permitted to set up any right or claim 
of his own, however legal and well founded it may otherwise have 
been, which would defeat or in any way prevent the full operation 
of the will:” Bigelow, Estop., 642. “It isan exceedingly stubborn 
principle that no one shall be permitted to claim under, and ad- 
verse to,a will. If the testator assumes to dispose of property 
belonging to a devisee or legatee, the latter, accepting the benefit, 
must also make good the testutor’s attempted disposition:” White 
vs. Brocaw, 14 Ohio St., 339. See, also, Havens vs. Sackett, 15 N. 
Y.,365; Ditch vs. Sennott, 7 N. E. Rep., 636. In1Jarm. Wills, 386, 
the doctrine of election is stated thus : “That he who accepts a 
benefit under deed or will must adopt the whole contents of the 
instrument, conforming to all its provisions, and renouncing every 
right inconsistent with it.” We think it very clear, upon the prin- 
ciple of justice, and upon these authorities, that the intervenor, 
having accepted the property devised to her in the will, is estop- 
ped from denying the validity of the other provision touching the 
fund in question, and that the district court erred in sustaining the 
demurrer, and in finding for intervenor upon the facts, and entering 
judgment thereon. The judgment of the district court is reversed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


ALDRICH 
Us. 
MERCANTILE MUTUAL ACCIDENT ASS’N.* 


The insured stated his occupation as ‘‘spare conductor.” The duties, un- 
known to the accident company insuring, included those of a brakeman, 
in which he was engaged when killed. The policy classified employment 
as “conductor,” “brakeman,” etc., and a specified benefit was allowed 
according to the class. 

Held, That recovery could be had only as a brakeman. 


* Decision rendered, June 19, 1890. 





1840. } Aldrich vs. Mereantile Mut. Accident Ass’n. 


J. H. Benton, Jr., and W. A. Maxwett, for Plaintiff. 
E. Avery, and A. E. Avery, for Defendant. 
Devens, J. 

The certificate of membership in the defendant associution per- 
mitted an employment different from that designated as the regular 
or usual employment of the assured, in his application and certifi- 
cate. If injured while thus engaged, temporarily or otherwise, in 
an employment classified by the association as more hazardous than 
the one thus stated as.the regular employment of the assured, the 
indemnity to be paid, in case of death, was to be at the rate 
specified for the occupation in which he was, at the time of the 
injury, actually engaged. In his application the assured had been 
asked to state his “occupation.” “If more than one, state them 
all; state your duties.” His answer was: “Spare conductor, 
through freight.” The defendant classified the several employ- 
ments of conductors, baggage-masters, and brakemen at different 
rates, that of brakemen being classified as more hazardous than 
that of baggage-masters, and entitling the beneficiary of the certifi- 
cate to $250 in case of the death of the member; that of baggage- 
master as more hazardous than that of conductor, and entitling the 
beneficiary to $1,250; while the beneficiary of a certificate of con- 
ductor would be entitled to $2,000. The association had not classi- 
fied the occupation of a “spare conductor,” nor determined what in- 
demnity the death of a member, while engaged in that occupation, 
should entitle the beneficiary to receive. The holder of the certifi- 
cate, John A. Aldrich, was killed while performing the duties and 
doing the work of a brakeman on a mixed through train, under the 
direction of another person as conductor, and the plaintiff offered 
evidence, which was admitted against the objection of the defendant, 
that the duties of a spare conductor upon the road on which Aldrich 
was employed were to do anything and go anywhere on any train 
at any time, and in any capacity; that Aldrich sometimes ran the 
freight train as conductor, sometimes acted as baggage-master, 
sometimes as brakeman, his duties depending on what was assigned 
to him, being expected to do whatever was assigned him. The 
plaintiff was thus allowed to prove that the occupation of “spare 
conductor” upon the road on which he was engaged was a com- 
posite employment, embracing every variety of the work of those 
engaged in running a train, except, perhaps, that of the engineer. 
It is, therefore, contended that Aldrich was legitimately within his 
duty as a spare conductor when killed, although actually doing the 
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work and incurring the hazards of a brakeman. No general use of 
the term in this sense was shown, nor did it appear that the defend- 
ant had any knowledge that it was so used upon the road where 
Aldrich was employed: Scudder vs. Bradbury, 106 Mass., 422. 
The defendant must, therefore, have insured him according to the 
meaning of those words as ordinarily understood. When insured 
as a conductor on a freight-train, it was to be inferred that his 
duties were those of a conductor. The adjective “spare,” in its 
ordinary lexical sense, would mean “supernumerary,” or “held in 
reserve; “to be used in an emergency.” Worcester, Lex. Web- 
ster, Lex. It would properly distinguish one occasionally from 
one regularly and continuously employed. The word gave no 
intimation that he was engaged, or desired to be insured, in the 
performance of any other duties than those of a conductor. When 
words, having an established place in the language, are employed 
and apparently used in no technical or peculiar sense, they must 
be construed according to their use as established. Odiorne vs. 
Insurance Co., 101 Mass., 551. The defendant was not obliged to 
inquire what sense the applicant attributed to the word “spare” in 
the connection in which he usedit. It was for him to have defined 
it, if that sense was unusual. Where there had been a classification 
of the various employments in which the insured was engaged, the 
defendant could not suppose that he sought to be insured except 
as a conductor, or that by this word he sought to embrace the 
otherwise distinct employments. The insured having been act- 
ually engaged as brakeman when he was killed, the beneficiary is 
therefore entitled to recover only the sum of $250. Judgment 
accordingly. 





1890. ] Tobin vs. Western Mut. Aid Society. 


SUPREME COURT OF IOWA. 


7 
/ 


WESTERN MUT. AID SOCIETY.* 


The pleading of a waiver of alleged non-payment of assessments is not an 
admission of such non-payment and not inconsistent with a denial of 
non-payment. 

The burden is on the company to prove non-payment. 

The demand for and retention of dues is a waiver of the non-payment of pre- 


vious dues, although the company was not aware of such previous non- 
payment. 


An undertaking to pay the amount of assessments collected up to $2,000 does 
not justify a judgment for the maximum amount. The judgment should 
direct the assessment or the payment of so much as may be collected. 


Dunean & Leacn and W. E. Mutter, for Appellant. 

T. M. Srvart, for Appellee. 

Avams, C. J. 

1. The appellant contends that the effect of the reply wherein 
the plaintiff pleaded a waiver or estoppel was to admit the alleged 
failure to pay assessments, and that the court erred in submitting 
such question of failure to the jury, and in support of this doctrine 
relies upon Meadows vs. Hawkeye Ins. Co., 62 Iowa, 387. But the 
pleuding of a waiver or estoppel is not necessarily inconsistent 
with a denial of the facts pleaded in the answer as a defense, and 
we see no reason why plaintiff could not both deny the alleged 
failure to pay assessments, and also plead subsequent acts of the 
company which would prevent it from availing itself of such fail- 
ure, if any there was. Especially would this be true where, as in 
this case, the alleged breaches of the contract might have occurred 
without any actual notice to the person in default. This extra 
point is practicably passed upon in Eikenberry vs. Edwards. 

2. The appellant claims that the court below erred in instructing 
the jury that the burden was upon defendant to establish the al- 


* Decision rendered, June 29, 1887. 
VoL. XIX.—54. 
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leged failure of plaintiff to pay assessments. While plaintiff 
pleaded, in general terms, a compliance with the contract, the de- 
fendant in its answer set up as a defense the failure of said Cecilia 
Tobin to pay certain specified assessments. We think this was an 
affirmative defense, and that the burden was upon defendant to 
establish the same. It depends upon the defendant’s own acts, and 
upon facts which might be solely within its own knowledge. To 
sustain the defense it was only necessary to show that the com- 
pany had made an assessment upon the member in question, and 
mailed to her notice thereof, and that the same had not been paid; 
no actual notice being required. We do not think the plaintiff was 
required to show afterwards that “no such default had occurred.” 
In the case of Hodsdon vs. Guardian Life Ins. Co. (97 Mass., 147), 
in respect to a similar contract, the court says: “The burden of 
proving a breach of this executory stipulation, and an avoidance 
of the policy, by non-payment of one of the premium notes, was 
upon the defendant.” 

3. Certain instructions of which appellant complains were given 
by the court below as to the defendant’s alleged waiver of the fail- 
ure to pay assessments by its subsequent demand, receipt, and 
retention of annual dues. Under the uncontradicted testimony, 
however, we think the instructions were fully as favorable to 
defendant as the evidence justified. While there was evidence 
tending to show that notices of assessments were mailed in 1884 to 
Mrs. Tobin, which remained unpaid, there was no evidence that 
she received such notices, but positive testimony of plaintiff that 
prompt payment was made of all assessments of which notice was 
received. In March, 1885, the mailing-book of the defendant 
showed that Mrs. Tobin’s name had been stricken off, but her name 
still remained on the “ annual dues register;” and the clerk, taking 
her name from such register, and failing to examine the mailing- 
book, sent the usual notice, in March, 1885, to Mrs. Tobin to pay 
her annual dues payable on the first of the next month. The money 
was promptly sent, and by the secretary of defendant credited to 
Mrs. Tobin’s policy. The secretary states that the company did 
not discover the mistake in regard to the receipt of this money 
until the death of Mrs. Tobin in the following October; and, after 
this suit was brought. the money was paid into court for plaintiff. 

The defendant introduced what appears to be the usual form of 
notice to members to pay annual dues, which contains the following 
statement:-“‘ Your-regular-annual dues of five dollars are due and 
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payable at this office prior to April Ist next. Wetrust you are 
sufficiently interested to promptly meet this payment before ma- 
turity, so as to fully sustain your membership, and not forfeit any 
of the benefits promised under your certificate.” Under the un- 
contradicted testimony, we think that it appeared that the alleged 
forfeiture had been waived by the company. The fact that the 
company, in receiving and retaining the money, did not know of 
the previous grounds of forfeiture, or intent to waive the same, is 
not material. “It is not the intention of the insurer, but the effect 
upon the insured, which gives vitality to the estoppel: May, Ins. 
§ 507. As is said in Bailey vs. Mutual Ben. Ass’n: “The defendant 
received and held the money until after the death of the deceased, 
and he had a right to regard the contract as in force, regardless of 
any intention of the defendant to the contrary.” The alleged for- 
feiture by reason of non-payment of assessments occured, if at all, 
in 1884. The annual dues, by the terms of the certificate, did not 
become due until the April following. The collection of such dues, 
and the assurances contained in the notice, reasonably justified 
Mrs. Tobin and the beneficiary in believing the certificate to be in 
force, and that all past requirements had been complied with or 
waived. By the exercise of the slightest diligence, the defendant 
could have ascertained the alleged failure of Mrs. Tobin to pay 
assessments, and, by the return of the money collected during the 
months intervening before her death, prevented her from being 
lulled into security by the misleading acts of the company. 

4, The only other question requiring our attention is as to the form 
of the proceeding and of the judgment to enforce a certificate like 
the oxe in question, by which the company undertakes to pay “the 
net proceeds of one full assessment at shedule rates upon all con- 
tributing members at date of such assessment * * * toan 
amount not exceeding two thousand dollars.” As we have held in 
Ranisbarger vs. Union Mut. Aid Ass’n, and Newman vs. Covenant 
Mut. Ben. Ass’n (decided at this term), a certificate in the above 
form does not justify a judgment for the maximum amount, but, as 
it has been expressly stipulated in this case that, if the court finds 
no other error, it may remand the cause, with instructions to enter 
a proper judgment directing said defendant to make the proper 
assessment for the payment of the $2,000 named in the certificate, 
or so much thereof as the collection may justify, it is so ordered. 
Reversed. 





SUPREME COURT OF CALIFORNIA. 


DENNIS 
vs. 


UNION MUTUAL LIFE INS. CO.* 


The burden of proof of suicide as a defense is on the company. 


Where suicide, whether sane or insane, is excepted from the policy, uncontra- 
dicted evidence of suicide is ground for setting aside a verdict against 
the company. 


Estee, Witson & McCurcnzon, for Appellant. 
Hagen, Van Ness & Dissiz, fur Respondent. 


Foore, C. 

This is an action to recover from a life insurance company the 
sum of $2,500 upon the death of a person insured by the company. 
The jury trying the cause returned a verdict for the plaintiff. 
From the judgment rendered in the premises, and an order refusing 
a new trial, the defendant appeals. Under the pleadings, the 
execution of the policy, the payment of the premium, the death of 
the insured, the giving notice and making proof of the death in 
due time, and the repudiation by the defendant of any obligation 
to pay the policy, are admitted. The defense set up was that, 
under a clause of the policy which reads thus: “It is hereby 
declared and agreed that the self-destruction of the person within 
three years from the date hereof, whether voluntary or involuntary, 
and whether he be sane or insane at the time, is not a risk assumed 
by the company in this contract,’—the defendant was not liable, 
because the death of the insured person was the result of, and 
caused by, self-destruction. The plaintiff rested, after reading the 
pleadings, upon the admission of the defendant that, if the jury 
should give a verdict for the full amount of the policy, the sum of 
$131 had accrued as interest. The court then held that the burden 


* Decision rendered, June 16, 1890. 





1890. | Dennis vs. Union Mut. Life Ins. Co. 853 


of proving the defense set up rested upon the defendant. The 
defendant objected to this, and demanded a nonsuit, which was 
refused, and the action of the court is assigned for error. 

It was not incumbent upon the plaintiff to plead that the insured 
person had not committed self-destruction; for it is not necessary 
to insert allegations in the complaint “for the purpose of meeting 
or cutting off a defense. Thus, one seeking to recover on an 
insurance policy must aver the loss, and show that it occurred by 
reason uf a peril insured against; but he need not aver the per- 
formance of conditions subsequent, nor, negative prohibited acts, 
nor deny that the loss occurred from the excepted risks:” Blas- 
ingame vs. Insurance Co., 75 Cal., 635. Therefore the burden of 
proof was not upon the plaintiff to show what it was unnecessary 
to allege in his pleadings, and the court was right in its ruling. 

The defendant then introduced the proofs of death which had 
been made to the plaintiff, and some other matters of evidence. 
The plaintiff was then introduced as a witness, and testified that 
after these proofs were made on his behalf, and the company had 
refused to pay the loss, he had sought the advice of a lawyer, and 
had then taken steps to get depositions from the parties who had 
made the proofs supplemental thereto. It appeared from the posi- 
tive declarations of the witnesses in their original affidavits of proof 
that the insured person had committed self-destruction by shooting 
himself in the head with a pistol while laboring under temporary 
aberration of mind. The effort made by the supplementary testi- 
mony was to show that the death was accidental, and not through 
any intentional act of the suicide. We think the effort fruitless, 
and that the evidence shows without any conflict that the death of 
the insured person was not accidental, but that he committed 
suicide or self-destruction with a pistol while temporarily insane. 
This being:so, it becomes unnecesary to discuss any of the other 
points made, and we advise that the judgment and order be 
reversed. Weconcur: Belcher, C. C., Hayne, C. 


Per Curiam. 
For the reasons given in the foregoing opinion the judgment and 
order are reversed. 





Report of Decisions. 


SUPREME COURT OF IOWA. 


vs. 


COUNCIL BLUFFS INS. CO.* 


An agent controlling local agencies, examining risks and passing on them, 
and using letter-heads designating him as general agent, with knowledge 
of the company, had authority to bind the company by his knowledge 
and consent to the erection of an adjacent building. 

Sarr & Pusey, for Appellant. 
H. H. Roaprrer and §. I. Kine, for Appellee. 
Rorurock, J. 
The property insured consisted of a one-story frame building 
used as a lawyer's office, and the law library and office furniture 
therein. The insurance was originally effected on the second day 
of December, 1882, for one year. On the fifth day of December, 
1883, the original policy was renewed by the issuance of a receipt 
by the company to the.plaintiff for a renewal premium note. The 
renewal was for one year, and the property was destroyed by fire 
on the eighth day of August, 1884. The plaintiff was the local 
agent of defendant at Logan, in Harrison County, where the 
property was situated, and the insurance was effected and renewed 
by correspondence with the company, without the intervention of 
a soliciting agent. The application for the insurance was in 
writing; and, in describing the location of the insured property, it 
was stated that on the east of the law office, at a distance of 75 feet, 
there was “a general store and dwelling.” Itis not claimed that 
this part of the application was at the time untrue. The 75 feet 
between plaintiff's property and the general store and dwelling 
was then vacant ground; but, during the first year after the insur- 
ance was effected, a two-story brick store-building was erected on 
this vacant ground, the west wall of which was from 14 to 16 inches 
from the insured building. This new building was substantially 


* Decision rendered, June 30, 1887. 
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and well built, with a metallic roof, and with fire walls extending 
above the roof, and there were no openings in the wall next to the 
plaintiff's premises. The new building was destroyed by fire, and 
the fire which consumed the plaintiff’s property was communicated 
thereto from the brick building. 

It is claimed by the defendant that it had no knowledge of the 
erection of this new building; and that, by reason of the erection 
thereof, the policy of insurance, and the renewal thereof, became 
and were void. There is some controversy between the parties as 
to whether the erection of the new building was material to the 
risk; but, in the view we take of the case, that question becomes 
immaterial. The appeal, as we view it, must be determined upon 
the question made by the plaintiff, that, conceding the new building 
was material to the risk, the defendant, before and at the time of 
the renewal of the policy, had notice that the new building had 
been erected, and waived any right it had under its contract of 
insurance to avoid the policy. Some question is made upon rulings 
of the court upon the competency of certain evidence, which we do 
not deem it necessary to specially notice. We discover no error 
in any of these rulings. The fact is, the rights of the parties, as it 
appears to us, depend upon the single question whether there was 
a waiver of certain conditions and stipulations in the policy, and 
no incompetent evidence was introduced upon this subject. 

The defendant, in its answer, relied as a defense upon the follow- 
ing provisions in the policy, which, for convenience, we copy from 
the answer :— 

That if any application, survey, plan, or description of the property herein 
insured has been given, such application, survey, plan, or description shall 
be considered a part of this contract, and a warranty by the assured; and any 
false representation by the assured of the condition, situation, or occupancy 
of the property, or any omission to make known every fact material to the 
risk, * * * or any misrepresentation whatever, either in the application or 
otherwise, * * * or if the risk be increased by the erection or occupation of 
neighboring buildings, or by any means whatever, without the assent of the 
company indorsed hereon, * * * then, and in every such case, this policy 
shall be void. ; 

And defendant further says that it is provided, among the-con-: 
ditions and stipulations of said policy, which are made a part 
thereof, among other things, that— 

This insurance, the risk not being changed, may be continued for such 
further time as may be agreed on, provided the premium therefor is paid and 
indorsed on this policy, or a receipt given for the same; and it shall be con- 
sidered as continued under the original representations, and for the original 
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amount and divisions, unless otherwise specified in writing; but in case 
there shall have been any change in the risk, either in itself or by neigh- 
boring buildings, or otherwise, not made known to the company by the 
assured at the time of the renewal, this policy and renewal shall be void. 

These are the grounds upon which the defense is placed in the 
answer. In two elaborate arguments by counsel for the defendant 
other parts of the contract of insurance, found on the face and back 
of the policy, and in the written application for insurance, are cited 
and commented on as defenses to the action. Among them is the 
following condition found in the policy :— 

That no condition, stipulation, covenant, or clause hereinbefore referred to 
shall be altered, annulled, or waived, or any clause added to these presents, 
except by writing indorsed hereon, or annexed hereto, by the president or 
secretary with their signatures affixed thereto. 

It may be doubted whether the defendant should be allowed to rely 
on other grounds of defense than those pleaded; but as they are 
all of the same general character, and as we hold that, under the 
instructions of the court to the jury, it was competent for the jury, 
under the evidence, to return a verdict for the plaintiff notwith- 
standing all of the conditions should be considered, we need not 
consider these conditions further than to apply the evidence and 
instructions thereto, which we will now proceed to do. 

The plaintiff claimed in his reply to the defendant’s answer that, 
after said new building was erected, one Ayerst, the general agent 
of the defendant, called upon plaintiff, and plaintiff inquired of said 
general agent what effect the erection of the new building would 
have upon plaintiff's risk, and that plaintiff was informed by said 
general agent that the erection thereof could not affect the insured 
building, or increase the risk or hazard. 

Upon this vital and controlling question in the case, the court 
instructed the jury as follows:— 

*(3) Plaintiff claims that the defendant had notice of the erec- 
tion of the building through one Ayerst, who, plaintiff claims, was 
the general agent of said defendant. Now, notice or knowledge 
of the erection of the buildings must have come to the company 
before the renewal. If the man Ayerst was the general agent of 
the company, and he had notice of the erection of the buildings, 
and if he had authority to bind the company through its knowledge, 
then the company had notice; but if Ayerst did not have notice, or 
if he did, and did not have the authority to bind the company by 
his knowledge, or by notice to him, then the company is not bound, 
and you should find for the defendant. 
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**(4) When one is the general agent of an insurance company for 
the transaction or management of any and all of its business, then 
such agent can bind such company with reference to such transac- 
tion or management. Where one is general agent only for the 
transaction of some particular business for an insurance compary, 
then he can only bind such company in the transaction of the par- 
ticular business which he is by the company employed to transact. 
So, if you find that Ayerst did have notice, before the renewal, of 
the erection of the buildings to the east of plaintiff’s, then it will be 
your duty to find what was the power of said Ayerst at said time. 
If he did have the notice before the renewal, and then had the 
power to transact any or all of the business of the defendant, with 
reference to insuring the property and granting renewals, then he 
was such agent as could bind defendant. If, however, he was only 
an agent of the defendant's to establish local agencies, and superin- 
tend the same, and had not the power to grant policies or renewals, 
then he could not bind defendant; and if he was such agent, and 
such only, then notice or knowledge to him would not bind the 
company, unless it was by him communicated to defendant's 
secretary or president.” 

The question for the jury to determine was whether Ayerst was 
such general agent as that knowledge imparted to him should be 
imputed to and bind the defendant. It must be admitted, we 
think, that the instructions contain correct propositions cf law; 
and, notwithstanding the form of them is certified by counsel. we 
think they plainly and correctly state the facts upon which the 
rights of the parties depend. And we must be permitted to dis- 
pose of much of the argument of counsel for appellant upon notice 
and waiver of the conditions of the policy by a reference to the 
case of Viele vs. Germania Ins. Co. (26 Iowa, 1), because that case 
disposes of nearly every debatable question in the case at bar. It 
has become the settled law of this state, and no one now questions 
its binding authority upon this court. Under the doctrine of that 
case, any condition of a contract of insurance may be waived by 
parol by the insurance company. The only question about which 
any controversy can arise, is whether the company had notice, and 
thereby waived the conditions. That is a question of fact; and, 
if the evidence warrants the finding that it did have such notice, it 
is an end of the case. And this depends uponthe relation that 
Ayerst sustained to the company. 
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The evidence upon that question is as follows: It appears from 
the testimony of the secretary of the company that at one time 
Ayerst had control of the local agencies in the state. The witness 
further testified as follows: “‘ He (Ayerst) examined business at the 
request of the secretary, and signed his own name -to letters ap- 
proving risks at one time. He did this a part of the year 1883. 
Late in 1883 it was quite a part of his business to pass on risks that 
were to be accepted. He assisted in examining the details of the 
business when in the office; that is, when he was not on the road.” 
It further appears from certain letters sent out by the company, 
and signed by Ayerst as general agent, that he passed upon risks; 
and these letters were written near the time that it is shown that 
he had express notice of the erection of the new building. These 
letters, as well as letters written by the secretary, had letter-heads 
in which the name of Ayerst appeared as “General Agent.” It 
thus appears that, at the time when the notice was given to Ayerst, 
he was not only a general agent whose duties required him to 
superintend local agents, but he had authority to pass upon appli- 
cations for risks presented to the company at its office. 

It seems to us there can be no donbt that the jury were war- 
ranted in finding that notice to him was notice to the company. It 
ought to be stated, too, that this notice was given to the company 
before the renewal of the policy and the receipt of the insurance 
premium. Charged with this knowledge, the defendant ought not 
to be allowed to remain silent until the expiration of the policy, 
and renew it, and then repudiate the contract. It wasits right to 
cancel its policy if it did not desire to carry the risk; ard, as 
Ayerst had power to pass upon risks, he should have passed upon 
this one. It is no defense to claim that it does not appear that 
Ayerst was engaged in investigating this risk when he received 
the notice. The evidence shows that he had authority to pass upon 
risks generally, and notice to him was just as binding as if given to 
the secretary of the company. 

We think the judgment must be affirmed. 





Dwelling-House Ins. Co. vs. Butterly. 


SUPREME COURT OF ILLINOIS. 


DWELLING-HOUSE INS. CO. 
vs. 
BUTTERLY.* 


In an action upon a policy of fire insurance, where the defense is that all the 
property destroyed was covered by a mortgage which invalidated the 
policy, and evidence that the insured property was destroyed by fire and 
of its value is introduced, the objection that it is not shown the property 
destroyed was not covered by the mortgage cannot be raised for the first 
time in the supreme court. 


W. S. Harserr and Gro. R. Datey, for Appellant. 


Cuartes L. Easton, for Appellee. 


ScHOLFIELD, J. 

This was assumpsit by appellee against appellant, upon a policy 
of insurance covering certain buildings, live-stock, farm machinery, 
etc., which were destroyed by fire. Appellant pleaded that one of 
the conditions of the policy was forfeited by reason of the property 
insured having been incumbered by mortgage prior and subse- 
quent to the issuing of the policy, and no statement to that effect 
having been indorsed upon the policy. Appellee, by permission of 
the court, replied double, alleging that it was not true that all the 
property insured was mortgaged; but that, while it was true that a 
portion of the property insured, and which was destroyed by fire, 
was mortgaged, appellee ought not to be precluded from recover- 
ing because appellant waived the requirement to have the exist- 
ence of the incumbrance stated in writing. Issue was joined upon 
these replications, and, by agreement of the parties, the cause was 
tried by the court without the intervention of a jury. The court 
found for appellee, and assessed his damages at $2,500. Appellant 
moved for a new trial, which the court overruled, and rendered 
judgment upon its finding. An appeal was prosecuted from this 
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judgment to the appellate court of the first district. and that court 
rendered judgment affirming the judgment of the trial court, and 
from that judgment this appeal is prosecuted. 

No propositions of law were submitted to the trial court to be 
passed upon by it, and we have been unable to find any ruling in 
excluding or admitting evidence, over appellant’s objection, to 
which exception was taken. There is therefore no question of law 
before us, and the questions of fact are disposed of by the judg- 
ment of the appellate court: Gould vs. Howe, 127 IIl., 251, 19 
N. E. Rep., 714; McDonald vs. Allen, 128 Tll., 521, 21 N. E. Rep., 
537; Bank vs. Haskell, 124 Ill., 587,17 N. E. Rep., 59; Montgomery 
vs. Black, 124 Tll., 57,15 N. E. Rep., 28; Christy vs. Stafford, 123 
Ill., 463, 14 N. E. Rep., 680. 

It is true appellant makes the point that there was no proof as 
to what property was lost, nor to which class or classes the property 
destroved belonged, nor that there was any property destroyed 
which was not mortgaged. But this relates rather to the effect 
than to the tendency of the evidence. There was evidence of 
property destroyed by fire whjch was covered by the policy, and of 
its value, to which there was no objection. If it was not pertinent, 
that objection should have been made and insisted upon at the 
time. It cannot be urged for the first time in an appellate tribunal. 
The effect of this evidence has been considered by both the trial 
and the appellate courts, and it presents no question for this court. 
The judgment is affirmed. 





Anders vs. Supreme Lodge Knights of Honor. 


LOWER COURT DECISIONS. 


WARRANTY. 


Supreme Court of New Jersey. 


ANDERS 
v8. 


SUPREME LODGE, KNIGHTS OF HONOR.* 


When, in an application for insurance, the applicant, after answering 
numerous questions, used these words: ‘‘I certify that the answers 
made by me,” etc., ‘‘are true, in which there are no misrepresentations 
or suppression of known facts,” agreeing that such statements should be 
a warranty,—held that, the language being ambiguous, it was to be 
taken most strongly against the insurer, and that the insured warranted 
the statements to be true only to the best of his knowledge. 


Asyer Katiscn, for Plaintiff. 
J. Frank Fort, for Defendant. 
Beastey, C. J. 

Motion for new trial. Suit upon a life policy of insurance. The 
policy was stated to be “ upon condition that the statements made 
by said member [the insured] in his petition for membership, and 
the statements made by him to the medical examiner, be made a 
part of this contract.” One of the clauses of the statement sub- 
scribed to the answers of the applicant for insurance was in these 
words, viz. : “I certify that the answers made by me to the ques- 
tions propounded by the medical examiner of Goethe Lodge,” etc., 
“which are attached to this application, and form a part thereof, 
are true, in which there are no misrepresentions or suppression of 
known facts ; and I acknowledge and agree that the above state- 
ment shall form the basis of the agreement with the Supreme 
Lodge, Knights of Honor, and constitute a warranty. * * * The 
above questions are answered to my best knowledge and belief ; 
and I agree that should Goethe Lodge,” etc., “convict me of having 


* Decision rendered, March 2, 1889, 





862 Report of Decisions. [Sept., 


willfully made a misstatement, such statement shall be deemed 
evidence of fraud on my part, and shall, from date of such convic- 
tion, sever my connection with the order, and render all obligations 
of the Supreme Lodge to me null and void.” The policy in suit 
was made by the Supreme Lodge. The defense was that one of 
the statements of the applicant for the insurance, to the medical 
examiner, was not true. 

The first question which has been certified to this court for its 
advisory opinion is whether the trial judge gave the proper con- 
struction and effect to the clause in the application made by Gott- 
lieb Anders, the husband of the plaintiff, to the defendant for 
membership. 

The clause in the application thus referred to is in the words 
following, viz.: “I certify that the answers made by me to the 
questions propounded by the medical examiner of Goethe Lodge, 
No 1828, which are attached to this application, and form a part 
hereof, are true, in which there are no misrepresentations or sup- 
pression of known facts; and I acknowledge and agree that the 
above statement shall form the basis of the agreement with-the 
Supreme Lodge, Knights of Honor, and constitute a warranty.” 

At the trial it was proved that one of the statements attached to 
the application was not true, and Mr. Justice Depue, who presided 
at the circuit, instructed the jury that such fact did not, proprio 
vigore, avoid the policy, but that to produce that result it must 
have been false to the knowledge of the applicant. This is the 
proposition the correctness of which is now challenged. But this 
court is of opinion that the construction adopted is the proper one. 
In the interpretations of warranties of this class the judicial lean- 
ing is invariably against a literal rendering of the stipulation ; and 
in favor of construing the clause according to its spirit and purpose. 
It is to be presumed that the parties dealt with each other in this 
particular, in good faith, intending to lay a reasonable basis for the 
promise to insure, and consequently it requires plain and unam- 
biguous terms to induce the court to conclude that it was the con- 
ventional purpose that the policy should be a nullity in case the 
assured had in his application unintentionally misstated a fact. 
Indeed, the conditions of the present case appear to repudiate the 
hypothesis that it was the intention of these contractors to make 
the life of the policy dependent upon the absolute and exact verity 
of the truth of each of the statements in question. For example, 
the assured, when asked at what age his father died, answered, at 
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the age of seventy-five years. Now, on the theory that absolute 
truth is required, if it should be shown that the parent died a day 
or an hour before or after he had reached such designated age, the 
contract of insurance would be entirely void : and assuredly it is 
scarcely conceivable that such an agreement was either consciously 
offered on the one side, or consciously accepted on the other. 
There is nothing in the law that forbids persons from entering into 
such preposterous agreements if they see fit so to do; but fortu- 
nately the principles of jurisprudence forbid the court from con- 
structing them out of uncertain phraseology. And this we would 
do in the present instance by adopting the theory of the defense, 
for the language of the stipulation in question is plainly ambiguous. 
The words are: “I certify that the answers made by me,” etc., 
“are true, in which there are no misrepresentations or suppression 
of known facts.” Upon the interpretation, as contended for by the 
defense, that the allegation that the answers are true means that 
they are absolutely true, it is obvious that the subjoined certifica- 
tion, that in such absolutely true answers there are no misrepre- 
sentatious, becomes entirely nugatory. To give a consistent effect 
to both branches of the clause it is necessary to read it in the sense 
that the answers are true to the extent of not being consciously 
false. This is the way in which a similar stipulation was treated 
in the Queen’s bench in the case of Fowkes vs. Association, 3 Best & 
S., 917. There the policy provided “that if any statement,” etc., 
“was untrue, or if the policy made should have been effected by or 
through any willful misrepresentation, concealment, or false aver- 
ment whatsoever, * * * the policy should be void.” The declar- 
ation which formed the basis of the contract contained the following 
stipulation, viz.: ‘I do hereby declare that the above particu- 
lars are correct and true throughout. * * * And if it shall here- 
after appear that any fraudulent concealment or designedly untrue 
statement be contained therein,” the policy ‘‘ shall be absolutely 
null and void.” It will be observed that in the reported case the 
stipulation, if separated from its context, was to the effect that the 
policy was to be void if any of the statements on which it rested 
were untrue, but the court declared that the meaning of this par- 
ticular stipulation was to be gathered, not from the particular 
terms in which it was couched, but from such terms in their con- 
nection with the rest of the expressions of the contract, and that 
on the whole the contract, thus construed, rendered it clear that an 
untrue statement that would avoid the policy meant one designedly 
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untrue. And it should be also observed that in the case now in 
hand there is a further clause in the applicant’s certificate that has 
an important bearing on the question above discussed. In a 
separate clause next but one below that containing the decla- 
ration that the answers are true, is a sentence in these words, viz.: 
“The above questions are answered to my best knowledge and 
belief; and I agree that should Goethe Lodge,” etc., “convict me 
of having willfully made any misstatement, such misstatement shall 
be deemed evidence of fraud on my part, and shall, from the date of 
such conviction, sever my connection with the order, and render 
all obligations of the Supreme Lodge to be null and void.” It 
seems to the court that this explicit declaration by the assured 
that he has answered the questions to the best of his knowledge 
and belief must be held to exclude the idea that he has undertaken 
to answer them in a more unqualified manner. [If his first state- 
ment was an engagement that his answers were absolutely true, no 
reason appears for the presence of this subsequent statement that 
such answers were but relatively true. In fine, the several parts of 
this contract will not consist unless upon the theory that the 
assured warranted, not the absolute truth of his answers but only 
their truth to the extent of his knowledge. With respect to the 
finding of the jury on the question submitted to them, whether the 
defendant knowingly made the answer which in actual fact was 
untrue, it is enough to say that the subject has been carefully 
examined by the court, and with the result that, if the verdict be 
wrong, it not so clearly wrong that it can be set aside. Let the 
rule be discharged. 





